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Pursuant to Rule 1.510, Florida Rules of Civil ahare, Defendants Rick Scott, Jeff
Atwater, and Pam Bondi, in their capacities asState Board of Administration, and John P.
Miles, in his capacity as the Secretary of the Diepant of Management Services (collectively,
“Defendants”), respectfully submit this MemorandafiLaw in support of their Motion for
Summary Judgment.

INTRODUCTION

Plaintiffs’ claims in this case were effectivelyaeted by the Florida Supreme Court
decades ago. Because the changes to the Floridar®ent System (“FRS”) are prospective
only and do not reduce benefits already earneg,dbenot violate the Contract or Takings

Clauses of the Florida ConstitutioRlorida Sheriffs Association v. Department of

Administration, 408 So. 2d 1033 (Fla. 1981). Ma@&o because the Legislature implemented

these changes pursuant to its exclusive constiaiticontrol over public funds, they do not

violate the Collective Bargaining Clause of therkla Constitution._State of Florida v. Florida

Police Benevolent Association, Inc. 613 So. 2d #A&. 1992). This case really is just this

simple.

Plaintiffs try hard to avoid these controlling aotiies, but they cannot. For example,
Plaintiffs fundamentally confuse earning new bageidt a slower pace with reducing benefits
already earned. Earning benefits at a slower [gaegpressly constitutional under controlling
Florida Supreme Court precedent. Reducing berafigady earned would be unconstitutional
absent a compelling state interest.

In other words, if an FRS member earns $10 towatiiement each year, the member is
constitutionally entitled to a retirement benefitd00 after ten years. The state cannot reduce

this benefit to $90 without a compelling intereBtoing so would take back benefits already



earned. The Legislature is free, however, to ankd8 in the member’s tenth year of
employment to provide that, beginning in the elekigrear, the member will earn only $5 (or
could even earnothing towards retirement going forward. If the memobentinues to work,
retirement benefits will accrue at a slower palcethis example, in the member’s second ten
years of employment, the member will earn an aohalti $50 towards retirement. However, the
$100 earned during the member’s first ten yeaengfloyment remains untouched. This

prospective reduction is constitutional under FlarEheriffs because it affects future benefit

accruals only. The amendment has no retroactieetefin other words, it does not reach back
and reduce the $100 already earned at the tinteeafitange. The legislature followed this
model when it passed Chapter 2011-68, Laws of dofiChapter 2011-68"), precisely to
ensure that the changes at issue here would bétotingsal.

Defendants are entitled to summary judgment beddueseherewith submit admissible,
credible, and uncontradicted expert testimony amdieace establishing that there has been no
reduction to the benefits earned prior to the amend at issue. Conversely, Plaintiffs offer
only irrelevant testimony from their expert witlgeed to theextentof the changes, without
regard to whether those changes opgratspectively As a matter of law, so long as the
changes are prospective, the amount or size afitheges does not matter. Indeed, Florida’s
rule in this regard is the same as the federalthdeapplies to private pension plans, as well as
other States’ rules regarding changes to benefdeupublic pension plans.

There is likewise no way for Plaintiffs to avoicethontrolling effect of the Legislature’s
power over the budget, including compensation tateéSemployees, which trumps any

collective bargaining rights. Because the Legisaestablished these changes on a prospective



basis, there is nothing impairing the rights of éagpes to negotiate other terms of their
collective bargaining agreements in light of thevmetirement benefits landscape.

For all of these reasons, which are more fully ax@d below, Plaintiffs’ claims must be
rejected, and summary judgment should be enter&aar of the Defendants.

STATEMENT OF FACTS

The Budget Crisis

1. Heading into the 2011 legislative session, theeStaFlorida was facing a budget
shortfall of over $3.6 billion, an amount which hgrbwn by over $1 billion since September 15,
2010. _See Summary Financial Outlook, Senate Budgetmittee, January 27, 2011, a copy of
which is attached hereto as Exhibit 1, at pp. 1-2.

The Florida Retirement System

2. The FRS is a statutorily-created retirement systamremployees of participating
public employers in the State of Florida. SeeiBbGtatutes 88§ 121.004t, seq.

3. As of June 30, 2011, a total of 992 public empleyerthe State of Florida,
including various state agencies, counties, citiedeges and universities, school boards,
hospitals, and others participated in the FRS. FR®, Participating Employers 2011, a copy of
which is attached hereto as Exhibit 2.

4, Participation in FRS is compulsory for most offe@nd employees of
participating employers employed on or after Decenih 1970._See Florida Statutes
§ 121.051(1)(a).

5. Participation in FRS is optional for very limitethsses of officers and employees
of participating employers not relevant to this@tt See Florida Statutes § 121.051(2).

6. Most FRS members are enrolled in the Florida Reigr® System Pension Plan

(the “Pension Plan”). The Pension Plan is a ddfimenefit plan through which benefits are
3



calculated based upon a percentage of the mentiighest five years’ average compensation
prior to retirement (the “Average Final Compensai)d For each year of service, the
employee accrues a statutorily-established pergerdftheir salary based on their class of
service (the “Value Percent®).The applicable Value Percent is multiplied by tinenber of
years for which the member has been an activecgaatit in the Pension Plan, to determine the
employee’s total “Accrued Percentage.” The stgrtilinnual Benefit” payable at retirement is
then calculated by multiplying the employee’s Aaa@lPercentage by their Average Final
Compensation. See Florida Statutes § 121.09189r example, if an employee had a Value
Percent of 1.6%, and 10 years of credited sertthe the employee’s Accrued Percentage
would be 16% (equal to 1.6% times 10). If the esgpe’s Average Final Compensation is
$100,000, then the employee’s Annual Benefit wdadds16,000 (which is 16% of $100,000).

In lieu of participation in the Pension Plan, FR&mniers may instead elect to participate in the

The Average Final Compensation for all of therRifis in this action is based upon the
average of the highest five years of compensa#ismescribed above. Pursuant to
Chapter 2011-68, Laws of Florida (referred to heafter as “Chapter 2011-68"), for
those members who first become enrolled in FRSraidter July 1, 2011, Average Final
Compensation will be calculated based upon theageeof the highest eight years of
compensation. See Chapter 2011-68, a copy of whiattached hereto as Exhibit 3, at 8§
5 (codified at Florida Statutes § 121.011(24)(3)(2)

The Value Percent varies depending upon the@atf the job performed by the member.
For example, members in “Regular Class” serviceiwecl.60% of their Average Final
Compensation for each year of service, providetittteamember retires within a year
following his or her normal retirement date. Thalie Percent for those FRS members
who are not in the “Regular Class” break down dlevis: (a) members of the “Senior
Management” class receive 2%; (b) members of tipettl Risk” class receive 3%; (c)
members of the “Elected Officers” class, other thatyes, receive 3%; and (d) those
members of the “Elected Officers” class who arer8op@ Court justices, or District
Court of Appeal, Circuit Court, or County Court ges$ receive '3%. See Florida
Statutes § 121.901(1)(a).

Prior to the passage of Chapter 2011-68, timsiBe Plan was simply referred to as the
“Florida Retirement System.” See Chapter 2011E6®yibit 3, at § 4.
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Florida Retirement System Investment Plan (theéstment Plan”), which is a defined-
contribution plan similar to a 401(k) pldn.In the Investment Plan, contributions are ine@sh
the member’s choice of various investment optiorsae paid to the employee at retirement.
See Florida Statutes 88 121.4501, 121.591.

7. The contributions paid by members and employerstim FRS Pension Plan are
held and invested in the Florida Retirement Systenst Fund (the “FRS Trust Fund”). See
Florida Statutes § 121.021(36). For the fiscal yraling June 30, 2009, the net value of assets
in the FRS Trust Fund declined by nearly $28 hillicom roughly $124.5 billion on July 1,

2008, to approximately $96.5 billion on June 3020See FRS Annual Report, July 1, 2009 —
June 30, 2010, a copy of which is attached heretexaibit 4, at p. 12. During that fiscal year,
the FRS Trust Fund incurred over $24.5 billionnmastment losses. See id.

8. The total value of assets in the FRS Trust Funaf dsine 30, 2010, had recovered
somewhat to approximately $107 billion. See FR&uat Report, Exhibit 4, at p. 12. However,
that amount was more than $30 billion less thadi#iiidities of the FRS, which were over
$139.5 billion. _See id. at p. 28. For every flsggar beginning July 1, 2000, through July 1,
2008, the FRS Trust Fund had been fully funded, @ssets were greater than liabilities). See
id. As recently as July 1, 2008, the FRS Trustdrwas over 105% funded. See id. By July 1,
2009, due primarily to investment losses duringgdrexeding year, the Trust Fund was only
87% funded._See id. On July 1, 2010, despite seewvery in the Trust Fund’s total amount of

assets, the Trust Fund remained under 87% fun8ed.id.

Prior to the passage of Chapter 2011-68, thestiment Plan was referred to as the
“Public Employee Optional Retirement Program.” &dapter 2011-68, Exhibit 3, at
§ 4.



The Defendants

9. Defendant Rick Scott is the Governor of the Stétielarida. In his capacity as
Governor, Governor Scott serves as Chairman ostate Board of Administration (“SBA”).
See Art. IV, 8§ 4(e), Fla. Const.

10. Defendant Jeff Atwater is the Chief Financial O¢fiof the State of Florida and
the head of the Florida Department of Financiavges. In his capacity as Chief Financial
Officer, CFO Atwater serves as Treasurer of SB&e 8rt. IV, § 4(e), Fla. Const.

11. Defendant Pam Bondi is the Attorney General ofState of Florida. In her
capacity as Attorney General, Attorney General Beedves as Secretary of SBA. See Art. IV,
8§ 4(e), Fla. Const.

12.  Collectively, Governor Scott, CFO Atwater, and Attey General Bondi
(collectively, the “Trustees”) serve as the thregamber Board of Trustees for SBA. See Florida
Statutes § 215.44. The Trustees have ultimatesmlerof and responsibility for the SBA, which
manages the investment of assets in the FRS Tumst &d administers the FRS Investment
Plan. See Florida Statutes 88 121.4501(8), 215)44(

13. Defendant John P. Miles is the Secretary of theategent of Management
Services (“DMS”). DMS'’s Division of Retirement admsters the FRS Pension Plan. See
Florida Statutes § 121.025.

Chapter 2011-68, Laws of Florida

14. On May 6, 2011, the Florida Senate and the Fldddase of Representatives
each passed Chapter 2011-68, titled “An act rejabiretirement.”_See Chapter 2011-68,
Exhibit 3, at p. 1; The Florida Senate, “SB 2108tilkment — Bill History,” a copy of which is

attached hereto as Exhibit 5. Chapter 2011-68prasented to Governor Scott on May 17,



2011. See “Bill History,” Exhibit 5. Chapter 2068 was signed into law by Governor Scott on
May 26, 2011._See id.

15. In passing Chapter 2011-68, the Legislature stasefdllows: “The Legislature
finds that a proper and legitimate state purposeinged when employees and retirees of the state
and its political subdivisions, and the dependenisyivors, and beneficiaries of such employees
and retirees, are extended the basic protectidoglatl by governmental retirement systems.
These persons must be provided benefits that ararfd adequate and that are managed,
administered, and funded in an actuarially soundmag as required by s. 14, Article X of the
State Constitution and part VII of chapter 112 riela Statutes. Therefore, the Legislature
determines and declares that this act fulfillsrapartant state interest.” See Chapter 2011-68,
Exhibit 3, at § 42.

16. Immediately prior to the effective date of Cha#26i1-68, FRS was funded
solely by contributions made into the system bytgbuating employersi.e. the State of Florida,
various agencies and instrumentalities of the SthEdorida, subdivisions of the State of
Florida, and various agencies and instrumentaldfesibdivisions of the State of Florida. See
Chapter 2011-68, Exhibit 3, at § 33.

17.  Pursuant to Chapter 2011-68, effective as of JuB011, the funding apparatus
for FRS changed, as active FRS members becameatdditp contribute to the FRS three
percent of the gross compensation earned afted#tat(the “Employee Contribution
Requirement”. See Chapter 2011-68, Exhibit 3, at § 33 (codiéieBlorida Statutes

§§ 121.70(2)-(3)).

An exception was made for those participants whre active participants in the
Deferred Retirement Option Program (“DROP”) prioduly 1, 2011. See Chapter
2011-68, Exhibit 3, at § 33 (codified at Floridatstes § 121.70(3)).
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18. The Employee Contribution Requirement is calculdtasked upon an employee’s
gross compensation after July 1, 2011. Therefbeze is no contribution requirement for any
FRS members to receive benefits based on seniimetprthat date (except for employee
contributions made prior to 1975). See Chapted 268, Exhibit 3, at 8 33 (codified at Florida
Statutes 88 121.70(2)-(3)).

19. As aresult, in part, of the contributions into FREFRS members, Chapter 2011-
68 substantially reduced the amount of contribiticguired to be made into the FRS system by
the State of Florida. See Chapter 2011-68, ExBildit 8 33 (codified at Florida Statutes §
121.70(4))

20.  Prior to the effective date of Chapter 2011-68heaonth, FRS members
received a cost-of-living adjustment (“COLA”") equalthree percent of the total monthly
benefit, calculated as of July 1 of each year,iveckby the member during the previous year.
See Chapter 2011-68, Exhibit 3, at § 17 (codifieBlarida Statutes 8§ 121.101(3)).

21.  Pursuant to Chapter 2011-68, for those membersevbidsctive retirement date
is on or after July 1, 2011, the COLA was effedinaiminated for benefits earned after that
date. The COLA for such members is calculatedhetpercent multiplied by a fraction equal
to the member’s service credit earned for servefere July 1, 2011, divided by the member’s
total service credit earned. See Chapter 201E8Bibit 3, at 8§ 17 (codified at Florida Statutes
§121.101(4)). For example, consider a member es020 years of service on July 1, 2011,
and continues working for another 10 years, taa tf 30 years. The member’s COLA will be

3% multiplied by 20/30, which equals 2%. In thi@mple, the member’s retirement benefit will

Of course, there can be no genuine disputedbad,result of the reduced employer
contributions, the Legislature has appropriatedifigantly less money to fund FRS
contributions.



increase by 2% on each July 1 after the membeesetiSee id. This example demonstrates why
the COLA change affects only benefits earned ditiee 30, 2011. As the member’s years of
service increase from 20 to 30, the member’s beaksid increases proportionately. Suppose for
each year of service the member has earned angtheefit of $100 per monthAfter 20 years
of service, on July 1, 2011, the starting bensft2,000 per month (which is $100 times 20).
That benefit has a COLA of 3%. Three percent g08Q is $60. So, the member has a starting
benefit of $2,000, plus an annual COLA of $60. Vears later, with 30 years of service, the
member’s starting benefit is $3,000 (which is $1i6tes 30). As shown above, the COLA is
now 2% of $3,000 which is $60the same COLA the member had on July 1, 20%is is not a
coincidence — the formula in the law was carefaligfted to maintain the dollar value of the
COLA for every one of the Plaintiffs in this caséile the initial benefit continues to increase
with each year of service. So, on July 1, 2014 mfember has a starting benefit of $2,000 and a
COLA of $60. Ten years later, the member has rirsggbenefit of $3,000 and a COLA of $80.
22. The COLA is only payable to members of the PenBilam, and not to members
of the Investment Plan. See Florida Statutes,181TA; Complaint at I 59; Plaintiff Kevin
Doyle’s Answers to Defendants’ First Set of Intgaitories, Exhibit 6, at p. 7; Plaintiff John

Park’s Answers to Defendants’ First Set of Inteatogies, Exhibit 7, at pp. 6-7.

A member with average final compensation of $06,a8nd a value percent of 1.6%
would earn an annual benefit of 1.6% of $75,000@@R00) for each year of service, or
stated differently, $100 per month for each yeaseaslice.

This example assumes that the member’s avenmaglechmpensation never changes —
that it remains at $75,000 for ten years. If thember's average final compensation
increases, then the dollar value of the COLA, al$ agethe initial benefit, will also
increase, proportionately. Since the average inalpensation cannot decrease, the
member will not have a smaller COLA after July @12 than the member had on July 1,
2011.



23.  There is no change to the COLA for those employégesretired prior to July 1,
2011. See Chapter 2011-68, Exhibit 3, at § 17ifienbat Florida Statutes 8 121.101(3)).

24.  As aresult of Chapter 2011-68, the Legislaturécaated a total cost savings for
the State of over $1.1 billion. See Florida Ratieat System: SB 2100, Eng. 2 and CS/CS/HB
1405 (the “Conference Spreadsheet”), a copy of wsi@ttached hereto as Exhibit 8.

25.  Of the over $1.1 billion in total cost savings aitated as a result of Chapter
2011-68, more than $861 million, or approximatedys, was achieved through the Employee
Contribution Requirement (which was expected tatereost savings of $456.5 million) and the
COLA amendment (which was expected to create edgs of nearly $405 million). See
Conference Spreadsheet, Exhibit 8.

Absence of Retroactive Effect

26. The COLA change in Chapter 2011-68 was carefulifted to maintain benefits
already accrued, and to alter only those bendf#@sdccrue for future service after June 30,
2011. Defendants’ expert actuary, Paul Zeisleerd@ned that, “the present values of the

Plaintiffs’ benefits at retirement ages after 6281/1 are . . . at least as large as the present

The Conference Spreadsheet was provided to membére Conference Committee and
made available to those who attended the publid&tence Committee meeting on April
29, 2011. It compares the bills modifying FRS thatsed the Senate and the House.
The Conference Spreadsheet also explains thero#ide by the House Conferees which
was accepted by the Senate Conferees and, upamgpasecame Chapter 2011-68.
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values of the benefits accrued through 6/30/233 1Values found in, or easily derived from, the
report of Plaintiffs’ expert Charlette Moore comfitMr. Zeisler's conclusions. See Zeisler
Transcript, Exhibit 10, at pp. 65:16 — 66:4; Exo2he Zeisler Deposition, a copy of which is
attached hereto as Exhibit 12.

27.  Plaintiffs were asked to state whether the Empldyestribution Requirement
“has had, is having, or will have any retroactifie&s on [his or her] retirement benefits arising
from labor provided by [him or her] prior to July2011.” Plaintiff Brett Sandlin responded that
this was “not applicable.”_See Plaintiff Brett 8&in's Answers to Defendants’ Interrogatories,
Exhibit 13, at p. 10. Plaintiff Rodney Durbin pesded that this was “Unknown/Inapplicable.”
See Plaintiff Rodney Durbin’s Answers to Defendalmtterrogatories, Exhibit 14, at p. 5.

ARGUMENT
BECAUSE CHAPTER 2011-68 OPERATES PROSPECTIVELY,

PLAINTIFES’ CONTRACT CLAUSE CLAIMS ARE CONTRARY
TO CONTROLLING SUPREME COURT AUTHORITY.

A. Longstanding Precedent Establishes That Prospectivimendments
Changing Only Future Accruals Do Not Impair Contractual Rights.

Plaintiffs contend that prior legislation estabiighthe prior terms of FRS—specifically,
complete employer funding of FRS and a three-peIC&1LA for all years of accrued service —

cannot be changed, even prospectively, withoutfgri@g with their contract with the State.

19 See Expert Report of Paul B. Zeisler, ASA, EAAEGIAAA, August 29, 2011 (the
“Zeisler Report”), a copy of which is attached heras Exhibit 9, at 5. The Zeisler
Report initially covered 14 of the 17 Plaintiffs ashre members of the Pension Plan and,
therefore, are affected by the COLA change. Seatifl 6. In his deposition (the
“Zeisler Deposition”), Zeisler explained that, aftmmpleting his report, he obtained data
on the last three Pension Plan plaintiffs, and deted calculations for them reaching the
same conclusion. _See Zeisler Deposition transthet“Zeisler Transcript”), the
relevant pages of which are attached hereto ahiEx!, at pp. 18:13 — 19:15; see also
Exhibit 11, which was provided to Plaintiffs’ cowhst the Zeisler Deposition and which
shows Zeisler’s calculations with respect to timalfthree Pension Plan Plaintiffs.
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The “contract” that Plaintiffs contend has beenaingd is the right created by Florida Statutes 8

121.011(3)(d), (the so-called “preservation of tgjlsection), which provides that “[t]he rights

of members of [FRS] are declared to be of a cottedmature, entered into between the member

and the state, and such rights shall be legallgreaéble as valid contract rights and shall not be

abridged in any way™ This precise claim was squarely rejected thigsirg ago by the Florida

Supreme Court in Florida Sheriffs Association vpBement of Management Services, 408 So.

2d 1033 (Fla. 1981). The “contract” that Plairgtifést their case on deals only with retirement

benefits based on service already accrued and & pi@mise for a retirement benefit based on

future service.

In Elorida Sheriffs, the plaintiffs challenged agpective reduction in the Value Percent

earned by future service, just as Plaintiffs hér@lenge the prospective application of the

Employee Contribution Requirement and COLA amendmesvisions of Chapter 2011-68.

The Supreme Court rejected the plaintiffs’ claingsholding the power of the Legislature to

make prospective changes to FRS benefits basedfupor service. After first addressing the

11

12

Significantly, at the time the preservation ghtis section took effect, FRS was a system
that required employee contributions. See Flo8Hariffs, 408 So. 2d at 1034 (noting
that the preservation of rights section took eftactiuly 1, 1974, but that it was not until
January 1, 1975 that FRS “changed from a contrigutva noncontributory plan . . .”).

Specifically, like the Plaintiffs here, the Fldai Sheriffs plaintiffs “argue[d] . . . that the
1974 enactment of the ‘preservation of rights’ gs@mn changed the case law and made
Florida’s retirement system an absolute and bindorgractual relationship between
employees and the state” and, therefore, “conesljdhat the legislature is contractually
bound by its prior legislative act, and [that] aeguction in the amount present
employees can earn toward future retirement isngtdationally prohibited impairment
of the employees’ contract with the state.” 408 &®bat 1034.

12




history of its own jurisprudencé the Florida Supreme Court held that while the g@mestion-of-
rights provision creates a contractual right préwgnsubstantial reductions &ready-earned
benefits** the provision only goes so far as to provide thia¢ legislature may now only alter
retirement benefits prospectively408 So. 2d at 1037 (emphasis added). The Supfeoart

held that to bar the Legislature from altering fetbenefit accruals “would, in effect, impose on
the state the permanent responsibility for maimtgia retirement plan which could never be
amended or repealed irrespective of the fiscal itimmdof this state. Such a decision could lead
to fiscal irresponsibility.”_Id. This led the Sigme Court to conclude that the position taken by

the Florida Sheriffs plaintiffs—just like the paeit of Plaintiffs here—"is not in accordance

with the intent of the legislature.” Id. Accordito the Court, “the legislature has the authority
to modify or alter prospectively the mandatory, cmmtributory retirement plan for active state

employees.”_Id. The Supreme Court further nobed “[tjo hold otherwise would mean that no

13 The Supreme Court summarized its decisions poitlie 1974 enactment of the

preservation-of-rights section as holdinbdt the legislature can alter retirement
benefits of active employgemcluding those benefits that had already bessmed, but
that “once a participating member reaches retirérsi@tus, . . . [t|he contractual
relationship may not thereafter be affected or esblg altered by subsequent statutory
enactments.” 408 So. 2d at 1036 (emphasis addéu)s, prior to the 1974 enactment of
the preservation-of-rights section, the Legislatves free to alter already-earned
benefits.

14 In Plaintiffs’ sole reference to Florida Sheriififsthe Memorandum of Law in Support of
their Motion for Temporary Injunction (the “TI Merf)o they acknowledge that Section
121.011(3)(d) only “creates contractual righte@&ned benefits See Tl Memo at p. 10
(emphasis added).
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future legislature could in any way alter futurenefits of active employees for future services,
except in a manner favorable to the employee.* Id.

As discussed below, there is no genuine disputdhieachanges to FRS at issue in this
case operate prospectively and do not reduce prelyiearned benefits. As demonstrated by the
uncontroverted testimony of Defendants’ expert,| Zaisler, and as further illustrated by the
calculations of Plaintiffs’ expert, Charlette Moptiee total amount of benefits payable to
Plaintiffs on and after July 1, 2011, exceed thenwsdits earned prior to that date based upon
prior service In light of this irrefutable fact, there has be® unconstitutional retroactive
reduction of benefits.

B. The Employee Contribution Requirement Is ObviouslyA Prospective
Change As Contributions Are Only Required On Or After July 1, 2011.

There can be no genuine dispute that the Emploge¢riGution Requirement fully

complies with Florida Sheriff The Employee Contribution Requirement only affemttive

employees — not FRS members who have retired.C8apter 2011-68, 8§ 33 (codified at Florida

Statutes § 121.71(3)) (requiring contributions dseacentage of gross compensation, effective

15 To adhere to Plaintiffs’ theory that, through tmeation of the preservation-of-rights

section, the 1974 Legislature bound future Legists to not impose prospective
changes to FRS is directly contrary to Florida upg Court precedent providing that
one Legislature cannot bind a future Legislatui8ee Daytona Beach Racing & Rec.
Facilities Dist. v. Volusia County, 372 So. 2d 4490 (Fla. 1979) (“The legislature
cannot bind its successors with respect to theceseeof the taxing power; a subsequent
legislature has the unquestioned authority to dgpéar tax exemption statutes.”); Ware
v. Seminole County, 38 So. 2d 432, 433 (Fla. 194™) hold otherwise would mean that
one legislature could bind a future legislature emerfere with the exercise of its orderly
functions. That this cannot be done is too acadéoniiscuss.”).

16 Indeed, in response to interrogatories poseddfemiants, certain of the Plaintiffs even

acknowledged that they are unaware of any retraaetifect of Employee Contribution
Requirement. When asked to state whether the Bre@lGontribution Requirement “has
had, is having, or will have any retroactive eféegh [their] retirement benefits arising
from labor provided by [them] prior to July 1, 2Q1Plaintiff Brett Sandlin stated that
this was “not applicable” and Plaintiff Rodney Durlpesponded that this was
“Unknown/Inapplicable.”_See SOF at 1 26-27.
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July 1, 2011")"" Thus, the Employee Contribution Requirement duegall within the first

prohibition of Florida Sheriffs — the prohibitioganst altering benefits for those FRS members

who have already retired.

The second prohibition established under Floriderife—against a retroactive change

to benefits—is also not triggered by the Employeat@bution Requirement because it operates
only prospectively. Indeed, in their ComplaintaiRtiffs acknowledge that Chapter 2011-68
provides that [b]eginning July 1, 2011, each employee shall citmiie 3%” See Complaint at

1 58 (quoting Chapter 2011-68, 8§ 33) (internalnexiees omitted) (emphasis added). Chapter
2011-68’s requirement that FRS members make canioiiis on and after July 1, 2013s no
impact upon their benefits earned prior to JulyThus, the Employee Contribution

Requirement, unquestionably, passes constitutimngter under Florida Sheriffs.

C. The COLA Amendment Operates Prospectively As Plaintfs’ Total Benefits
Are Equal To Or Greater Than Benefits Earned Prior To Chapter 2011-68.

Likewise, as confirmed by the uncontradicted testignof the only expert to consider the
issue, the COLA amendment incorporated in Chafigd 68 only reduces benefits earned after
July 1, 2011. Significantly, Chapter 2011-68 terates the provision of a COLA for benefits
earned on or after July 1, 2011. See Chapter 881%-17 (codified at Florida Statutes §
121.101(4)). Those members who earned benefis fariJuly 1, 2011, will still receive benefits
at retirement greater than the amount of bendfég earned as of that date with a full three
percent COLA. See id. Pursuant to Chapter 2011H88COLA will be calculated by

multiplying the former three-percent COLA by thegentage of the member’s total service that

17 The statutory definition of “compensation” for ERurposes is “the monthly salary paid

a member by his or her employer for work perforragding from that employment.”
Florida Statutes § 121.021(22). Obviously, a eetiemployee no longer has any relevant
employment from which contributions can be made #merefore, no contributions are
required from those retired members.
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was earned prior to July 1, 2011. Thus, by applyire former three-percent COLA on a
prorated basis to a member’s entire retirementCA&A previously earned by the member is
still provided and, therefore, there has not beestraactive reduction to benefits.

Defendants anticipate that Plaintiffs will posiatla COLA smaller than three percent
will be applied to benefits earned prior to Jul2@11, and that this constitutes a retroactive
reduction. But this argument ignores that the s@@&A will be applied to future benefits
earnedafter July 1, 2011. Thus, as Defendants’ expert testifivhether the COLA amendment

has only prospective effect, as required by Flo8dariffs, is determined by comparing the total

value of benefits post-amendment to the total vafugenefits pre-amendment. If the post-
amendment value is greater than or equal to thamendment value, by definition there is no
retroactive change to benefits earned as of the afdhe amendment.

The rule established in this regard by Florida Bisas clear—benefits for future service

can be reduced, so long as the benefits earneldlas date of the change are protected and
ultimately paid: “[T]he legislature has the autlyptio modify or alter prospectively the
mandatory, noncontributory retirement plan foreestate employees. . . . To hold otherwise
would mean that no future legislature could in a@y alter future benefits of active employees
for future services, except in a manner favorablié employee.” 408 So. 2d at 1037.

The Legislature could have properly exercisedutharity by simply reducing the Value
Percent to zero for service after July 1, 2011d Htee Legislature taken this step, it would have
had the effect of permanently locking all FRS merableenefits at the amounts in place as of

July 1, 2011. Such an action would have, unqueshly, satisfied the Florida Sheriffs standard

because: (a) it would only have affected active legg®es and not retired members who already

have ceased new benefit accruals; and (b) it wonlg have operated prospectively as FRS
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members would have still received, at retirememdta benefit equal to the benefit to which
they were entitled as of June 30, 2011.

Thus, ending new FRS benefit accruals, as desciibé preceding paragraph, is the
baseline for determining whether there has beetraactive reduction in benefits, and the total
value of benefits on June 30, 2011, is the standgathst which Chapter 2011-68 must be
compared. If, notwithstanding the COLA amendmtd,total value of benefits to be received
by FRS members following the enactment of Chapddil 268, including accounting for any
benefit accrualafter July 1, 2011, is greater than or equal to the taalle of benefits in place

as of June 30, 2011, then Florida Sheriffs dictdtasthere is no unconstitutional reduction in

benefits. Again, the Legislature is always freéaiter future benefits of active employees for
future services.” 408 So. 2d at 1037.

Significantly, both parties’ experts agree thatré¢hleas been no retroactive reduction in
benefits because, due to the ongoing future acofuanefits by FRS members—which the
Legislature was under absolutely no obligation tantain—all Plaintiffs will retire with a
greater benefit than was in effect on June 30, 2k example, Plaintiffs’ expert Charlette
Moore calculates that withfature “Accrued Value Percentage” of 58.80% and a 3% COLA
Plaintiff George Williams (“Williams”), who earngpparoximately $32,000 per year, would have
a “Total Retirement Income” of $447,260. See Expaport of Charlette Moore (the “Moore
Report”), a copy of which is attached hereto asiltikh5, at Ex. B, p. 1. Ms. Moore also
calculated Williams’s Accrued Value Percentagefauty 1, 2011 as 46.27%. See itllsing
this amount and her Average Final Compensation amau3% COLA produces a Total
Retirement Income of $351,951 ($447,260 x 46.28.86G = $351,951). See Zeisler Transcript,

Exhibit 10, at pp. 61:18 — 62:12, and Ex. 2 toZkesler Deposition, Exhibit 12. Moore then
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calculates that Williams’ future Total Retirementdmewith the reduced COLA actually
$426,580._See Moore Report, Exhibit 15, at Exp.BL. In other words, according to the
numbers in the Moore Report, the COLA change nbt oraintains the retirement income of
$351,951 that Williams had accrued as of July 1,12®ut allows him to accrue additional
$74,629 of retirement income for his 6 years ofgrted future servicé® The Moore Report
also shows that, in order to accrue that additiogt@lement income of $74,629, Chapter 2011-
68 will require 3% contributions totaling only $5Bover the next six years. See Ex. 2 to the
Zeisler Deposition, Exhibit 12.

Using numbers from Moore’s report, the same rasubtained for all nine of the
plaintiffs (affected by the COLA change) for whonobdte performed calculations. For
example, Plaintiff Lori Anne Goodwin (“Goodwin”),iwase annual pay is less than $40,000, has
already accrued “Total Retirement Income” (accagdimMoore’s numbers) of $390,273 for her
current 8.33 years of service. See Zeisler Trgts&xhibit 10, at pp. 63:20 — 64'83and Ex. 2
to the Zeisler Deposition, Exhibit 12. Yet, oveetcourse of the next 18.5 years, Chapter 2011-
68 will still allow Goodwin to accrue aadditional $559,038 on top of the $390,273 already
accrued, even taking into account the reduced CO&ée Moore Report, Exhibit 15, at Ex. C,
p. 1. In order to do so, Goodwin will make 3% cimitions totaling $21,969 over a period of
18.5 years (or about $1,200 per year), accordingdore. See Zeisler Transcript, Exhibit 10, at

p. 64:8-11, and Ex. 2 to the Zeisler DepositionhiBit 12. In fact, Moore’s numbers show each

8 $426,580 - $351,951 = $74,629.
19 There appears to have been a slight transcriptian during the Zeisler Deposition.
Using Moore’s numbers, Goodwin had earned, aslgflli2011, $390,273 in “Total
Retirement Income.”_See EX. 2 to the Zeisler Déjows Exhibit 12. Defendants’
counsel questioned Zeisler with respect to thiOE3BB figure, however, the court
reporter appears to have transcribed this numb$8@3,273._See Zeisler Transcript,
Exhibit 10, at p. 64:2.
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Plaintiff accruing future retirement income of téefourteen times annual salary over the course
of their future careers, on top of the retiremaesbme accrued as of July 1, 2011. See Ex. 2 to
the Zeisler Deposition, Exhibit 12. Indeed, Pldistagree that, even after the COLA change,
Plaintiffs’ benefits upon retirement after July2D11 will be greater than the benefits earned
through July 1, 2011._ See Zeisler Transcript,iBki0, at p. 49:5-2%°

Defendants’ expert, Paul Zeisler (“Zeisler”), l@okat the value of benefits both on and
after July 1, 2011. He concluded that in each,dhgebenefit earned by the Plaintiff as of any
date after July 1, 2011 (taking into account tltioed COLA) had a greater value than the
benefit earned as of July 1, 2011 (with the 3% CQLPRor example, for Williams (“Plaintiff 8”
in the Zeisler Report) the value of his benefiefiears after July 1, 2011 is 115% of the value of
his benefit as of July 1, 2011. See Zeisler Repiopt 7. As Zeisler explains, whenever the
percentage shown exceeds 100%, the future bese&fbith more than the benefit accrued as of
July 1, 2011._See Zeisler Report at 1 8. The agligeto the Zeisler Report (see Exhibit 9 at pp.
6-9), and Exhibit 11, which was provided to Pldisticounsel at the Zeisler Deposition and

which shows Zeisler’s calculations for the finaledl Pension Plan Plaintiffs, show numerous

20 The exchange in this portion of the Zeisler Dépms began with Plaintiffs’ counsel

asking Zeisler the following:

And does that extra year of service creditmean, obviously, it's going
to raise the amount of money above the eliminatiointhe three percent,
isn't it, always?. . . And my question is, isn’t that additional mey from
extra service credit certainly going to be morenttiee three percent
reduction in COLA? In other word, it's not thewhat's driving the
benefit up is the years of service credit, is it?no

See Zeisler Deposition, Exhibit 10, at p. 49:5@®phasis added). In response, Zeisler
answered: “The benefit is indeed increasing wittlittehal years of service credit. Yes.”
See id. at p. 49:20-21.
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scenarios for each Plaintiff, and in every case p#rcentage is above 100% indicating that
benefits accrued as of July 1, 2011 (with the 3%.8)have been fully preserved.

It should be no surprise that benefits under tiséesy are increasing, not decreasing,
even after the application of Chapter 2011-68. TK#A change operates slowly over time,
and only as the employee accrues additional se(aitd, therefore, additional benefits). In
every case, the decrease in the COLA percentagféset by the increase in the initial benefit
that has accrued. So, while the COLA is essentiailchanged, the underlying benefit, to which
the COLA applies, is increasing. The only propaywo measure a Plaintiff's benefit is to look
at the total benefit — the initial benefit plus @OLA. If the initial benefit is increasing andeth
COLA remains essentially constant, the total beémedreases.

As any impairment under Chapter 2011-68 was a prexercise of the Legislature’s
appropriations power, whether or not the impairmgfisubstantial” is irrelevant for this case.

However, Defendants dispute that Chapter 2011-p8rate[s] as a substantial impairment of a

contractual relationship.”_United States Fidesitysuaranty Co. v. Dept. of Ins., 453 So. 2d
1355, 1360 (Fla. 1984). Moreover, any purportedaimment would be “constitutional [because]

it is reasonable and necessary to serve an impqtétic purpose.”_Pomponio v. Claridge of

Condominium, Inc., 378 So. 2d 774, 778-79 (Fla.99The Legislature enacted Chapter 2011-

68 because it was facing a budget shortfall of 36 billion (see SOF at 1) and achieved

expected cost-savings of over $860 million throttghEmployee Contribution Requirement and

21 See Zeisler Deposition, Exhibit 10, at p. 48:(’u have asked me the question has the

COLA been reduced with respect to the 2011 bengifiid the answer is in every case --
and | tested a number of scenarios in each case sare that my conclusion would be
the same -- | found that in no case had we faliEdov the benefit that would be provided
assuming that three percent COLA on the 2011 begeifng forward. That is to say,
applying the three percent COLA to the 2011 bertefé@sn’t eliminate what’'s earned
after that. In fact, what's earned after thativgags a positive number.”)
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the COLA amendment (see SOF at § 25). Floridatsdwaive held that “substantial economic

issue[s]” constitute an adequate basis to justifgairment._See Florida Ins. Guar. Ass’n, Inc. v.

Devon Neighborhood Ass'’n, Inc., 33 So. 3d 48, 93.(#th DCA 2009)quashed in part on

other grounds__ So. 3d __, 2011 Fla. LEXIS 1526, 2011 WL 2386@&la. Jun. 30, 2011).
Moreover, in passing Chapter 2011-68, the Legistdtdeclare[d] that this act fulfills an
important state interest” because it found “thpt@per and legitimate state purpose is served
when employees and retirees of the state and litecpbsubdivisions, and the dependents,
survivors, and beneficiaries of such employeesraticees, are extended the basic protections
afforded by governmental retirement systems. Tpesgons must be provided benefits that are
fair and adequate and that are managed, admirdstmnd funded in an actuarially sound manner
...." See Chapter 2011-68, § 42.

Accordingly, for the foregoing reasons, Defendaaspectfully submit that, as Chapter

2011-68 operates entirely prospectively, it sasklorida Sheriffs. Therefore, Defendants

submit that they are entitled to summary judgmenCounts | and II.

Il. PLAINTIFES’ TAKINGS CLAIMS FAIL AS A MATTER OF LAW

A. Plaintiffs Have No Property Right To Future Benefits.

Plaintiffs contend that the employee contributiequirement and COLA amendment
contained in Chapter 2011-68 operate “as a takirlyeo[Plaintiffs’] property for a public
purpose without full compensation.” See Complainf{ 83, 86. This argument fails on its face

because it, like Counts | and I, is controlled aegcted by Florida Sheriffs. Plaintiffs’ positio

necessarily depends on their possession of a yopgiht to future benefits in the first instance.

However, as noted above, Florida Sheriffs firmliabshes that prospective changes to the

FRS, such as the changes promulgated by ChaptérG®at issue here, pass constitutional
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muster. Accordingly, Plaintiffs possess no propeght in prospective, yet-to-be-earned
benefits?> Therefore, there can be no impermissible taking.
B. Because Withdrawing FRS Members Will Receive All Amaunts That They

Contribute Into FRS Without Any Risk Of Loss, The Fact That They Will
Not Receive Investment Gains Does Not Create An Unigstitutional Taking.

Plaintiffs also contend that a taking has occubechuse those Plaintiffs who withdraw
from FRS’s Pension Plan due to the terminatiorheirtemployment with a covered employer
will only receive the principal amounts of theimtobutions and will not receive either interest
or investment gains on their contributidfisin their Memorandum in Support of Motion for

Temporary Injunction, Plaintiffs attempted to ampte this case to Webb’s Fabulous

Pharmacies, Inc. v. Beckwith, 449 U.S. 155 (1980)Webb’s, the United States Supreme

Court held that, where courts deposited interpldddeds into an interest-bearing account, those
funds were private property belonging to the crdit creditors who were ultimately deemed to
be the property’s owner(s). 449 U.S. at 160-6husl the Supreme Court held that the interest

earned on those interpleaded funds also belongex teame private owner(s). Id. at 162-64.

22 It is, of course, axiomatic that, in the abseofca cognizable property right, there can be

no taking. _See, e.q., Tequesta v. Jupiter InlepCB71, So. 2d 663, 670 (Fla. 1979) ("It
is incumbent upon Jupiter to show, not only a tgkbut also that a private property right
has been destroyed by governmental action.”).

23 The only argument raised by Plaintiffs suggestirey have any property right other than

the purported right to future benefits — which KarSheriffs firmly rejects — is that
withdrawing FRS members do not receive interegtwgstment gains when their
contributions are returned. However, as set foeflow, this also does not constitute a
taking.

24 Chapter 2011-68 provides that “[e]ffective Ju)\2011, upon termination of employment

... for any reason other than retirement, a memiag receive a refund of all
contributions he or she has made to the pension pla The refund may not include
any interest earnings on the contributions for antver of the pension plan.” Chapter
2011-68, § 15 (codified at Florida Statutes § 121(B)(a)).
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Plaintiffs’ reliance on Webb'’s, however, requisgserroneous assumption—namely that,
like in We_bb’s?5 there is some form of guaranteed investment groaviinare with the
withdrawing members. Significantly, this is novhthe FRS Trust Fund operates. Instead,
SBA places the FRS Trust Fund into a vast arragvastment options which can and, at times,
do lose money. By making investments that runridieof loss, there is also a much greater
opportunity for gains compared to the minimal ietgrgrowth available in a bank account.
However, with such investments, the risk of lossea. For example, in the fiscal year ending
June 30, 2009, the FRS Trust Fund lost over $2#tidroresulting primarily from investment
losses, due largely to the downturn in the stockketa See SOF at § 7. This is compared to
investment growth of less than $15 billion fromydwj 2009, through June 30, 2010. See SOF at
11 7-8. As a result, this caused the FRS Trusti'Buret assets to decrease by more than 22%
from July 1, 2008, through June 30, 2009. Sedndact, as of June 30, 2010, the FRS Trust
Fund had still not fully recovered, and its valuasvstill approximately 14% lower than it had
been as of July 1, 2008. See id.

Thus, if an FRS member had been required to cart&riburing this time, had
subsequently terminated his or her employment.sanght a refund of his or her contributions

adjusted for investment results, he or she woule maceived less than the full amount of

2 In Webb's, the statute at issue provided thaféfmys deposited in the registry of the

court shall be deposited in interest-bearing dediiés at the discretion of the clerk,
subject to the above guidelines. . . . All interstruing from moneys deposited shall be
deemed income of the office of the clerk of theuwiir court investing such moneys and
shall be deposited in the same accounts as arefetteeand commissions of the clerk’s
office.” 449 U.S. at 156 n. 1 (internal citatiommitted) (emphasis omitted).
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contributions due to investment los$&sThus, unlike in Webb’s where the only possible
outcome was a positive but minimal return on investt, in the case of FRS, withdrawing
members are not entitled to receive the benefimgfinvestment gains because they do not bear
any risk of investment lossés.

C. Chapter 2011-68 Cannot Constitute A Taking, Becausghe Contributions
Benefit FRS Members, Including Plaintiffs, And AreNot For Public Use.

Even if Chapter 2011-68 did rise to the level ¢tdlang (which it does not), it would not
be an unconstitutional taking. Here, the propaltggedly being taken — the Employee
Contribution Requirement and/or any hypotheticaestment gains on such amounts — is not
being taken for public use. The contributionsragired from the Plaintiffs for their own
benefit in order to ensure the availability of retnent benefits for all FRS members. In this
regard, the Employee Contribution Requirement tsumtike the Social Security withholding

required of the Plaintiffs. Just as Social Segurdntributions are withheld from Plaintiffs’

26 Defendants respectfully submit that, if terminkdRS members applied for a refund of

their contributions and received an amolessthan the total amount they had
contributed due to investment losses, Plaintiffsildake the position that those
withdrawing members would have had their propetakén.”
21 If any FRS member desires to receive the beakfnhy investment gains (and incur the
risk of any investment losses) during their memiigrsfor however long they are
members, they have the statutory right to joinlttvestment Plan rather than the Pension
Plan. When a member of the Investment Plan tetesras or her employment,
whenever that may be, he or she receives the draiamce of her account, consisting of
the principal contributions plus or minus any inwvesnt gains or losses. By deciding to
partake in the Pension Plan, rather than the Imest Plan, an FRS member decides to
enter into a system that provides that he or sHenati receive any investment gains or
be subject to any investment losses on his or drributions. The Pension Plan
guarantees against downside risk, but at the dagiside potential.
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paychecks and invested by the Trustees of the IS®eturity Trust Fund® here, the amounts
are contributed into FRS, invested by SBA, andnaaee available to the Plaintiffs upon their
retirement. In essence, the amounts at issueraptysdeferred until retirement and are no more
“taken” than are Social Security contributions. retaver, even if this did arise to a “taking” it
would not be an unconstitutional taking, becauagth{e purported “taking” is for the direct
benefit of the Plaintiffs themselves, by fundingitiretirement benefits; and (b) the Plaintiffs
receive compensation, that being in the form ofrteement benefits that they receive under
FRS. Thus, Plaintiffs’ takings claim with respézthe Employee Contribution Requirement is
clearly without merit®

For these myriad reasons, Plaintiffs respectfsiiigmit that Plaintiffs’ takings claims fail
as a matter of law and that, therefore, Defendamrg@®ntitled to summary judgment on Counts

Il and IV.

28 Just as the SBA’s Board of Trustees, consistfrtg@Governor, Chief Financial Officer,

and Attorney General, make investment decisionk mspect to the FRS Trust Fund,
investments are selected for the Federal Old-AgeSanvivors Insurance and Federal
Disability Insurance Trust Funds (collectively, tf8ocial Security Trust Funds”) by
their Board of Trustees, consisting of the Secyedathe Treasury, the Secretary of
Labor, the Secretary of Health and Human ServitesCommissioner of Social
Security, and two public trustees. See, e.g., Boéi rustees of the Federal Old-Age
and Survivors Insurance and Federal Disability fasoe Trust Funds, “The 2010 Annual
Report of the Board of Trustees of the Federal &jd-and Survivors Insurance and
Federal Disability Insurance Trust Fundayailable at
http://www.ssa.gov/OACT/TR/2010/tr10.pdf.
29 In this regard, the Supreme Court of the UniteeS has expressly upheld the Social
Security Act of 1935, See Steward Machine Co.awib, 301 U.S. 548 (1937).
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[I. THE LEGISLATURE’'S POWER TO APPROPRIATE FUNDS TRUMPS ANY
PURPORTED ABRIDGEMENT OF COLLECTIVE BARGAINING RIGH TS.

The final count in Plaintiffs’ Complaint, Count ¥laims that Chapter 2011-68
impermissibly impairs Plaintiffs’ rights to collégely bargain over their retirement benefits.
As with their Contracts and Takings claims, therigim Supreme Court has already squarely

rejected Plaintiffs’ contentions in State of Flaid. Florida Police Benevolent Association, Inc.,

613 So. 2d 415 (Fla. 1992) (“PBA").

In PBA, the State had “entered into collective bamgng agreements with several
unions.” 613 So. 2d at 416. However, “[iin 198& legislature enacted its general
appropriations act” which “altered the leave polioy career service employees, and thus the
leave awards for which the unions had bargainéd.” The Supreme Court in PBA held that
“[t]he fact that public employee bargaining is mated under Florida’s Constitution does not
require us to ignore universally recognized digtores between public and private employees.
The constitutional right to bargain must be coretrin accordance with all provisions of the
constitution.” _1d. at 418. With this in mind, tl@ourt held that the right of public employees to
bargain “[s]urely . . . was not intended to aftexdamental constitutional principles, such as the
separation of powers doctrine.” Id. As part o theparation of powers, the Supreme Court
further noted that, “[u]lnder the Florida Constiturj exclusive control over public funds rest
solely with the legislature.”_1d.

After expressly holding that the right of publimployees to bargain did not supersede

the Legislature’s right to control public fundsetSB8upreme Court held that “[u]nlike the case of

30 Plaintiffs have not alleged that any particulaltective bargaining agreement has been

impaired or that the terms of any particular cdliecbargaining have been violated.
Rather, Plaintiffs only allege that Chapter 2011p68portedly violates Article I, Section
6 of the Florida Constitution because it did natoipd[e] any opportunity to engage in
collective bargaining.”_See Complaint at I 91.
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a private employer, whose agreement with a uniadsthe employer to fund its terms, the
public employer, deemed by statute to be the g@reoannot so bind the guardian of its funds,
the legislature.”_Id. As a basis for this conaus the Supreme Court cited to what was then
Florida Statutes 8§ 447.309(2), which “provide[dttHt]he failure of the legislative body to
appropriate funds sufficient to fund the collectbargaining agreement shall not constitute, or
be evidence of, any unfair labor practice.” 613 &bat 418. Since the Supreme Court’s
decision in_ PBA, this concept has been expanded apd strengthened in Florida Statutes
Chapter 447, to now provide:

If the state is a party to a collective bargainaggeement in which less than the

requested amount is appropriated by the Legislatiieecollective bargaining

agreement shall be administered on the basis d@rtfmints appropriated by the

Legislature. The failure of the Legislature to agprate funds sufficient to fund

the collective bargaining agreement shall not ctutst or be evidence of, any

unfair labor practiceAll collective bargaining agreements entered inty the

state are subject to the appropriations powershadf tegislature, and the

provisions of this section shall not conflict witthe exclusive authority of the

Legislature to appropriate funds.

Florida Statutes 8§ 447.309(2)(b)(emphasis added).

As the Supreme Court held in PBA, “[a]ny otheterulould permit the executive branch
of government, by entering into collective bargaghagreements calling for additional
appropriations, to invade the legislative bran@xslusive right to appropriate funds. Indeed, to
accept such a rule would require this Court to ght® years of strict adherence to the separation
of powers doctrine.” 613 So. 2d at 418-19. Wiitis in mind, the Supreme Court held that “the
enforcement of the monetary terms of the agreementbject to the appropriations power of the
legislature.” _1d. at 419. Accordingly, the Coudncluded that:

Where the legislature does not appropriate enougtesnto fund a negotiated

benefit,as it is free to dpthen the conditions it imposes on the use ofuhes
will standeven if contradictory to the negotiated agreement. Any other result
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would necessarily entail impeding on the right ppr@priate, since enforcing the
negotiated agreement would necessitate additiomalifig under this scenario.”

1d. at 421 (emphasis added).

This rule obviously applies here because the lagie enacted Chapter 2011-68
specifically as a budget cost-savings measure. LEgeslature entered into its 2011 session
facing a budget shortfall of over $3.6 billion. eSBOF at 1 1. Accordingly, in an effort to
remedy this shortfall, the Legislature enacted @map011-68 which, when passed, was
expected to obtain a total cost savings of welr @Zebillion. See SOF at 1 25. Of the total cost
savings expected through Chapter 2011-68, appra&lyna3%, or over $860 million, was
achieved through the Employee Contribution Requémenand the COLA amendmetit.

Thus, to the extent that Chapter 2011-68 did conflith any Plaintiffs’ collective
bargaining agreements, such impairment was a pexgcise of the Legislature’s

appropriations authority, which supersedes the fpublic employees to collectively bargain.

3 Subsequent to PBA, Florida courts have repeatguiheld the supremacy of the

Legislature in managing appropriations. See, &, Home Assur. Co. v. Amtrak, 908
So0.2d 459, 474 (Fla. 2005) (“Florida’s Constitutfmmovides that ‘[n]Jo money shall be
drawn from the treasury except in pursuance of@pmation made by law.’” The state
may not employ state funds unless such use of fisntiede pursuant to an appropriation
by the Legislature.”) (internal citation omitteoalition for Adequacy and Fairness in
School Funding, Inc. v. Chiles, 680 So.2d 400, @8{Fla. 1996) (“As [Article II,
section 3 of the Florida Constitution] demonstragash branch of government has
certain delineated powers that the other branchgewernment may not intrude upon.
For instance, the power to appropriate state fisdgpressly reserved to the legislative
branch.”);_Republican Party of Florida v. Smith8630.2d 26, 28 (Fla. 1994) (“Article
VII, section 1(c) of the Florida Constitution prdeis that ‘[njJo money shall be drawn
from the treasury except in pursuance of apprdprnianade by law.” This provision
gives to the Legislature ‘the exclusive power ofidag how, when, and for what
purpose the public funds shall be applied in cagyn the government.”) (citing State
ex rel. Kurz v. Lee, 121 Fla. 360, 384, 163 So., @3 (Fla. 1935)).

32 It, of course, goes without saying that, becdhed_egislature faced a $3.6 billion budget

shortfall, if the Legislature had not created tbhetesavings provided by Chapter 2011-68,
the Legislature would have had to have made sulbstadditional budgetary cuts
affecting untold numbers of Floridians.
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Accordingly, Defendants respectfully submit thagytlare entitled to summary judgment on
Count V.
IV.  THE FLORIDA SUPREME COURT'S RULE THAT THE LEGISLATU RE CAN

ALTER BENEFITS PROSPECTIVELY IS CONSISTENT WITH THE VAST
MAJORITY OF FLORIDA'S SISTER STATES AND WITH FEDERA L LAW .

While the Florida Supreme Court’s prior rejectidrPtaintiffs’ claims is more than
sufficient to warrant summary judgment for Defertdait is also worth noting that the
overwhelming majority of states to address theseeis agree with Florida. Moreover, federal
courts, including the Supreme Court of the Unitéatés, have also agreed with Florida’s rule on
these matters, including upholding similar changeder the federal Contracts and Takings
Clauses.

A. Federal Courts, Including The Supreme Court Of TheUnited States, Hold

That The Key Analysis In Concluding Whether Or NotRetirement Benefits

Have Been Retroactively Reduced Is Determined By @wparing The Total
Value Of Benefits Pre-Amendment With The Total Vale Post-Amendment.

The United States Supreme Court addressed retredmnefit reductions in the context
of the Employee Retirement Income Security Act®74, as amended, 29 U.S.C. 8§88 101,

seq.(“"ERISA”), in Central Laborers’ Pension Fund v.iklg 541 U.S. 739 (2004). In Heinz, the

Supreme Court held that it would determine whetinarot benefits had been retroactively
reduced by assessing “the actuarial value of aftaéery’s total benefits package.” 541 U.S. at
750 n. 6. Specifically, ERISA’s anti-cutback rifldoes not preclude prospective changes to
benefits such as that at issue here, because “gerplare perfectly free to modify the deal they
are offering their employees, as long as the chgogs to the terms of compensation for

continued, future employment.”_Id. at 547. If Blcchange had amounted to a violation of the

3 ERISA’s anti-cutback rule is contained in ERISRA®(g)(1) and provides that “[t]he
accrued benefibf a participant under a plan may not be decreageth amendment of
the plan . ..” 29 U.S.C. § 1054(g)(1) (emphasiseat).
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federal Contracts Clause, the Supreme Court wdmgbasly have held it to be unconstitutional.
To the contrary, a prospective change of ERISA plamefits that complies with ERISA’s anti-
cutback rule has never been held to violate thertddContracts Clause. This is important
guidance because the Florida Supreme Court haptfedip an approach to contract clause
analysis similar to that of the United States So@é€ourt,” since the latter’s “decisions in this
area of law convince us that such an approacleistie most likely to yield results consonant
with the basic purpose of the constitutional praloh.” Pomponio, 378 So. 2d at 780.

The case most directly on point is Campbell v. Bawdton, N.A., 327 F.3d 1 (1st Cir.

2003). In that case, the defendant had previaystyated a traditional pension plan, and
replaced it with a cash-balance pf4nAs part of the transition from the traditionahg®n plan

to the cash-balance plan, while former pension platicipants were guaranteed at least the
same total retirement benefit that they would h@eeived under the traditional pension plan as
of the date the pension plan was modified, thostcggzants werdoarred from accruing any new
benefitsunder the cash-balance plan unless and until biegiefits under the cash-balance plan
had caught up to the amount that they had earnéelr ihe pension plan. 372 F.3d at 8. Only
once participants had caught up under the casmdrmlaslan would they again resume accrual of
benefits, albeit under the less generous cash-t@lalan. _Id. This had the effect of reducing the
plaintiff's annual retirement benefits by $3,084 8 year compared to what he would have
received had the pension plan remained unchanigedrl he First Circuit held that this was

permissible “because no accrued benefits were ezfjonly expected benefits were reduced,

34 The court described the pension plan as one vikisimilar to the FRS Pension Plan, as

it “pays an annuity based on the retiree’s earnmg®ry, usually the most recent or
highest-paid years, and the number of completetsy&aservice to the company” and
the cash balance plan as “a type of defined beplafit that guarantee an employee a
certain employer contribution level, usually an @ampercentage of salary, plus a fixed
percentage of interest.” 327 F.3d at 4.
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which [defendant] could, under the law, modify bmgnate.” 1d. Specifically, the court held
that “[t]he reduction of pension benefits of whigtaintiff] complains was merely the
elimination of futureexpectedccruals of benefit. The ... amendment to the protected all

of the pension benefit based on [plaintiff's] wdok the company up to that point; it merely
ceased accruals under the old plan based on emeidyfnom that point forward.” Id. (emphasis
in original).

The same analysis applies here. As discussed atheveegislature would have been
acting well within its authority by amending FRSpi@vent all members from accruing any new
benefits on or after July 1, 2011. Had the Legiskataken such an action, the permanent total
value of benefits would have been those in placgf dane 30, 2011. Here, each of the Plaintiffs
will receive total benefits far greater than thdsat they had accrued as of June 30.
Accordingly, Chapter 2011-68 has no retroactiveaff

B. Facing Their Own Budget Shortfalls, Other States Hae Required
Employee Contributions Or Increased Employee Contfutions.

Providing support for the fact that the Legislatoray prospectively alter benefits is the
extent to which other states have recently modtfneir public employee retirement systems in a
manner similar to that undertaken in Chapter 208.1f6aced with similar financial and
budgetary constraints, in 2011 alone, the statédaifama, Colorado, Kansas, Maryland,
Nebraska, New Hampshire, New Jersey, New MexicatiNDakota, Vermont, and Wisconsin,
all either shifted contribution requirements frommoyers to employees or increased the
contribution rates for some or all public employ&ed his followed 2010, in which California,

Colorado, lowa, Louisiana, Minnesota, Mississipf@rmont, and Wyoming all increased

3 See 2011 Ala. Laws Act 2011-676; 2011 Colo. La@ls, 204; 2011 Kan. Laws Ch. 98;
2011 Md. Laws Ch. 397; 2011 Neb. Laws L.B. 382;208dH. Laws Ch. 224; 2011 N.J.
Laws Ch. 78; 2011 N.M. Laws Ch. 178; 2011 N.D. La&®. 2108/H.B. 1134; 2011 Vt.
Laws No. 63; 2011 Wis. Laws Act 10.
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contribution requirements for some or all of thaiblic employeed® In 2009, Nebraska, New
Hampshire, New Mexico, and Texas all increasedipahployee contribution ratés. Indeed,
even prior to the “Great Recession” whose effeetsame truly known in the Fall of 2008,
between 2001 and 2008, the states of lowa, Minagdtbraska, New Jersey, New Mexico,
Pennsylvania, South Carolina, and Vermont all iasegl their employee contribution rates for
some or all public employeé.

Not surprisingly, this recent legislation in otlstates has led to the filing of lawsuits
similar in nature to the present action. On June?P11, trial courts in both Colorado and
Minnesota rejected takings claims similar to Piffsitclaims here. These recent trial court
opinions have not yet been published and are athbhreto respectively as Exhibits 16 and 17.

The Colorado court rejected such claims in Justi@&tate of Colorado, No. 2010CV1589

(Colo. Dist. Ct. June 29, 2011). In that caseslagon altered the state retirement system by,
inter alia, increasing employee contributions to retireméang, raising the retirement age, and
reducing COLAs._See Exhibit 16 at pp. 1-2. Pl#ssought declaratory judgments that the
statutory modifications violatedhter alia, the Contract Clauses of the United States and

Colorado Constitutions and the Takings Clause efithited States Constitution. Id. at p. 2.

36 See 2010 Cal. Laws, Ch. 162; 2010 Colo. Laws,66hS.B. 10-146; 2010 lowa Laws,
H.F. 2518; 2010 La. Laws, Act 992; 2010 Minn. La@s, 359; 2010 Miss. Laws, 1st
Extraordinary Sess., Ch. 1, H.B. 1; 2010 Vt. Laist, 139; 2010 Wyo. Laws, Ch. 85, §
1.

87 See 2009 Neb. Laws, L.B. 187, L.B. 188, L.B. 42@09 N.H. Laws, Ch. 144, 144:50;
2009 N.M. Laws, Ch. 127; 2009 Tex. Laws, Ch. 1308.

38 See 2006 lowa Laws, HF 729; 2001 Minn. Laws p&icSSess., Ch. 10, Art. 11, 88 13,
14; 2005 Minn. Laws 1st Spec. Sess., Ch. Art. 2482006 Minn. Laws, Ch. 271, Art.
1; 2004 Neb. Laws, L.B. 514; 2005 Neb. Laws, L.B352006 Neb. Laws, L.B. 366;
2007 Neb. Laws, L.B. 596; 2007 N.J. Laws, Ch. ZI®)5 N.M. Laws, S.B. 181; 2001
Penn. Laws, Act 2001-9; 2005 S.C. Laws, Act 15380t. Laws, Act 116.
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Granting summary judgment for the State defendémesgourt held that the plaintiffs’ takings
claims “were premised on the existence of a cautgiital right to an unchangeable COLA
formula and necessarily fail because no such eglsts.” 1d. at p. 4. Specifically, the court
held that while the “Plaintiffs unarguably haveantractual right to their PERA pension itself,
they do not have a contractual right to the spe@GfOLA formula in place at their respective
retirement, for life without change.” Id. Thid, @urse, comports with the Florida Supreme

Court’s holding in Florida Sheriffs, in which the@t held that FRS members only have a

contractual right to those benefits that they halveady earned. As noted above, because there
has been no reduction in the overall benefits veckby Plaintiffs, no property right has been
infringed.

Coincidentally, also on June 29, a Minnesota tralrt addressed a takings challenge to

similar legislation, in Swanson v. Minnesota, N8a-@®V-10-05285 (Minn. Dist. Ct. June 29,
2011). While the legislation at issue in the dastuded increased employee contributions, the
court noted that “[t]he sole issue before the Cauvthether the Legislature has the authority to
amend a statutory formula that is used to calculseavailability and amount of future
adjustments to public retirees’ pension annuiti€see Exhibit 17 at p. 2. The court rejected the
plaintiffs’ takings claims on the basis that:

.. . the challenged legislative amendments atherean impairment [] nor a
taking of constitutional proportions. These ameadts are, instead, a minimal
alteration in the calculation of future adjustmeiotsetirees’ annuities and a
reasonable response to a fiscal threat that jeeatdhe long-term interests of
Plan members, the State, and the State’s taxpayéwes Legislature prudently
enacted Plan-wide changes that spread the burdée @éhancial crisis through
contribution increases, changes in eligibility regments, and changes in
formulas for annuities and future adjustments. e@ithe considerable legislative
discretion over retirement policy, including the@amt and duration of benefits,
Plaintiffs have not met their burden to show untitutsonality beyond a
reasonable doubt.
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Finally, Plaintiffs’ claims fail because they rest a fundamental disagreement
with the Legislature’s policy choices and urge ¢bart to re-write the legislation
so it applies only to future retirees. All of tkemrguments and choices were
debated in the public legislative process. Thisosa debate for the court to join.
The Legislature is charged with setting state eatgnt policy, the changes made
to the statutory formula for future adjustmentsdtrement annuities is well
within the scope of that body’s policy and law-nmrakauthority. Given the
preservation of retirees’ pension annuities, theootunity for future increases,
and the stabilization of the Plans, the Court wdhtéaten the balance of powers
between the legislative and judicial branches lepsd-guessing this legislative
wisdom.

See id. at p. 4. The Minnesota court’s justifioatin reaching this holding applies as well to the

Legislature’s enactment of Chapter 2011-68 anchRits’ challenge thereto. Thus, Defendants
respectfully submit these recent decisions propeisuasive guidance to the Court.
C. State and Federal Courts Agree That Changes To PublEmployee

Retirement Systems Such As Those At Issue In ThisaGe Are Not Takings
Because They Are For The Benefit Of The Members Antllot The Public.

Multiple courts have rejected arguments just lkese raised by the Plaintiffs that
changes to public employee retirement systemsrarenstitutional takings. In State ex rel.

Horvath v. State Teacher Retirement Board, 697 2d.644 (Ohio 1998), the Supreme Court of

Ohio considered a challenge to the so-called “her@st statute,” whichinter alia, stopped the
crediting and payment of interest on mandatoryheacontributions withdrawn in lieu of
retirement and delayed crediting of interest onStete Teachers Retirement System (“STRS”)
members’ accumulated contributions until retiremed@7 N.E.2d at 648. The court rejected
this position, concluding that the participant mssed no property right to interest on her
contributions, and holding:

Mrs. Horvath’s contributions to the STRS weised to benefit STRS participants

— a subset of the public that included her. STRS itself adjusts the benefits and

burdens of providing public school teachers witireenent, death, and disability

benefits among public school teachers and theil@yeps.While the state may

derive an indirect benefit from this use in thag 8TRS benefits publicly
employed school teachers, that indirect benefisdu® equate with physical
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invasion or permanent appropriation of the assétind participants for its own
use.

697 N.E.2d at 649 (emphasis add¥d).

Horvath squarely addresses the final reason whpti?s’ takings claims fail. That is
because the alleged “taking” is not for the pubBe, but rather is for the sole benefit of FRS
members, including the Plaintiffs. The Supremer€otiMinnesota addressed a similar

situation in AFSCME Councils 6, 14, 65 and 96, AEIO v. Sundquist, 338 N.W. 2d 560

(Minn. 1983),superseded in part on other grounds by statutdaed inLaw Enforcement

Labor Svcs., Inc. v. County of Mower, 483 N.W.2®66699 (Minn. 1992). In that case, like the

Plaintiffs here, the plaintiffs “brought a motioorfa temporary injunction seeking to
immediately restrain that part of the Act incregsgovernment employees’ existing
contributions to the pension funds by 2%.” 338 N2& at 564. In assessing the Plaintiffs’
takings claims under the federal and Minnesotattatisns, the court noted that:

. .. the constitutional prohibition against govesntal expropriation of private
property applies only when it is demonstrated that property has been taken for
public purposes. . . . Here the increased emplpgesion contributions were
enacted for the purpose of maintaining the actlanriegrity of the public
employee pension fundShis action benefits the contributors themselvesda

is not a public use within the meaning of the coitational proscription

because only the contributing members can be benafies of the pension

39 Also of note is the decision of the United Stddestrict Court for the Southern District of
New York’s decision in Crown v. Trustees of Patrehis Variable Supplements Fund,
659 F. Supp. 318 (S.D.N.Y. 1987), aff'd, 819 F.Zd(2d Cir. 1987). In that case, retired
police officers and patrolmen alleged that thedfanof a portion of investment earnings
from their pension fund to a supplemental fundpfnhich certain retirees received no
benefit, constituted a confiscation of private gdyp for a public purpose without just
compensation. 659 F. Supp. at 319. The Souestrict of New York found that,
“[w]hile there is no question that plaintiffs haga entittement under New York law to
receive their pension payments — which they areivewy — they have no entitlement to,
or right to direct the retention of, the particutasets that are held for investment
purposes in the pension fund.” Id. at 320. Thiws,court held that the police officers
and patrolmen lacked a property interest in thestment earnings of the Pension Fund,
as well as the Supplemental Funds. Id.
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plans . .. Accordingly, assuming the requisite intezfece with a property right,
there has been no impermissible taking of privatg@erty for a public use.

Id. at 575 (emphasis added).

The Supreme Court of Louisiana reached the samé resStevens v. Board of Trustees

of the Police Pension Fund of the City of Shreve®»#0 So. 2d 528 (La. 1979). In that case, a

suit was brought on behalf “of all former policdioérs of the City of Shreveport who made
compulsory contributions to the Policemen’s Pensiond of the city and who later were
separated from the Police Department prior to x@cgibenefits therefrom” and sought “to
obtain refunds of the monies contributed by eacthefformer officers.” 370 So. 2d at 529.
With respect to the plaintiffs’ takings claim, tbeurt noted that “this system is analogous to the
system set up under the Social Security Act .hiclis itself one which mandates contributions
from the participants and which has no provisianrédunds in the event that there are no claims
made for the benefits thereunder.” Id. at 531uslhhe court concluded that there was “no
taking of private property for public use, since tise is for the members of the Police
Department themselves.” Id.

Thus, Defendants respectfully submit that thesespsovide substantial additional
support for the conclusion that Chapter 2011-6&ogras a matter of law, constitute an

impermissible taking.

CONCLUSION

For the foregoing reasons, Defendants respectfeitjyest that the Court grant their

Motion and enter summary judgment for Defendantalboounts in Plaintiffs’ Complaint.
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