IN THE CIRCUIT COURT OF THE SECOND
JUDICIAL CIRCUIT, IN AND FOR LEON
COUNTY, FLORIDA,

CASE NO. 2010 CA 1803

FLORIDA STATE CONFERENCE OF NAACP
BRANCHES; ADORA OBI NWEZE; THE
LEAGUE OF WOMEN VOTERS OF FLORIDA,
INC.; DEIRDRE MACNAB; ROBERT MILLIGAN;
NATHANIEL P. REED; DEMOCRACIA AHORA;

and JORGE MURSULI,
Plaintiffs,
V5.

DEPARTMENT OF STATE, an agency of the
State of Florida; and DAWN K. ROBERTS, in
her official capacity as the Secretary of State,

Defendants,

and

FLORIDA HOUSE OF REPRESENTATIVES and
THE FLORIDA SENATE,

Intervenors.

INTERVENOR/DEFENDANT THE FLORIDA SENATE’'S MOTION FOR
SUMMARY JUDGMENT, RESPONSE TO PLAINTIFFS’ SUMMARY
JUDGMENT AND MEMORANDUM OF LAW
Intervenor/Defendant, The Florida Senate {the "Senate”), pursuant to Rule

1.510, Florida Rules of Chvil Procedure, and this Court's Schedulng Order, moves for



Summary Judgment in that there are no disputed fssues of materal fact and

Defendants are entitied to judgment as a matter of law. The Senate seeks a judgment

that the ballot title and summary of Amendment 7 Is valid and the Amendment should

remain on the ballot. The Senate files the following Memorandum of Law in support of

its Motion for Summary Judgment and in opposition to the Mction filed by Plaintiffs:
INTRODUCTION

Amendments 5, 6, and 7 relate to the reapportionment process and, if adopted,
would be read in part materia. Advisory Opinfon to the Governor — 1996 Amendment
(Everglades), 706 So. 2d 278, 281 (Fla. 1997) {In construing constitutional provisions
addressing a similar subject, the provisions “must be read in pari material to ensure a
consistent and logical meaning the gives effect to each provision™). See also Zingate v.
Powel, 885 So. 2d 277 (Fla. 2004). Amendments 5 and 6 use identical language to
provide standards for establishing legislative district boundaries {Amendment 5} and
congressional district boundaries {Amendment 6). Amendment 7 was adopted by the
Legisiature as House Joint Resolution 7231. (Attached as Appendix A). It allows the
Legislature to take Into consideration communities of common interest; bafance and
implement competing criteria; and provides a standard for judicial review.

While Plaintiffs contend that Amendments 5 and 6 offer greater protection for
minorities than Amendment 7, quite the opposite may well be true, Districts which are
drawn predominantly on the basis of race may violate the Equal Protection Ciause of
the United States Constitution. See Mifer v. Johrison, 515 U.S, 900 (1995), and Shaw

v. Reno, 509 U.S. 630 (1993). Districts which are drawn on the basis of race wili be



subject to close scrutiny by the federal courts and will not be upheld if racial
considerations predominate in the decision making process. {Jd.) Notwithstanding the
provisions of Amendments 5 and 6, which allegedly enshrine minority representation,
any districts drawn on the basls of race may be subject to challenge on equal protection
grounds. (72} Such a claim may be defeated by showing that the Leqgislature utilized
“traditional race neutral districting principles.” Shaw v Reno, supra, 509 U.S. at 647,
These traditional race neutral districting principles include “compactness, contiguity,
respect for poiitical subdivisions or communities defined by actual shared interests.”
(&)

Amendment 7 provides for consideration of communities of interest together witi
the contiguity, compactness and respect for political boundaries principles, which are
codified in Amendments 5 and 6. These criteria are not new and have historically been
utiized by the Florida Legislature In redistricting. The 2002 redistricting plan provided
greater opportunities for racfal and fanguage minarities than any previous redistricting
plan in Florida. (See House of Representative Staff Analysis, p. 9, attached hereto as
Appendix B). The 2002 redistricting plan was approved by the federal courts because it
was based upon a balanced consideration of all of the traditional redistricting principles.
Martinez v. Bush, 234 F. Supp. 2d 1275 (U.S. Dist. Ct. S.D. Fla. 2002),

The United States Supreme Court decided Bartictt v, Strickland, 129 S. Ct. 1231
{2009), after Amendments 5 and 6 were written and reviewed by the Florida Supreme
Court. North Carolina had a requirement in its Constitution which provided that county

boundaries must be respected when drawing legislative districts. This provision was nat



strictly complied with in order to create a3 minority access district. The United States
Supreme Court ruled that Section 2 of the Federal Voting Rights Act offers no protection
to the creation of minority access districts when faced with a state constitutional
mandate o respect county boundaries. Amendment 7, which provides for the
balancing of all the redistricting criteria in the constitution, may well prevent the use of
any of Amendments 5 and 6 criteria to defeat the creation of minority access districts.

While the language of Amendments 5 and 6 may sound impressive in its
protection of minority voting rights, that language alone may not save 3 minority district
from an equal protection challenge or a minority access district from a Bartiett v
Strickiand argument. As instructed by Mitler v, Johnson, Shaw v. Reng, and Martinez v.
Bush, it is only through a balanced consideration of all traditional redistricting principles
that minority representation is truly protected. Tt is Amendment 7’s balancing of all the
criteria and the addition of communities of interest as an equal criteria that will aflow
the promise of Amendments 5 and 6 to become a reality.

ARGUMENT

The Ballot Title and Summary for Amendment 7 are not
Misleading.

Article XI, Section 5 of the Fiorida Constitution and Section 101.161, Florida
Statutes, require that the bailot title and summary state “in dear and unambiguous
language the chief purpose of the measure.” Askew v. Firestone, 421 So. 2d 151 {Fla.
1982). All that is required is that the “ballot advise the voter sufficiently to enable him
intelfigently to cast his ballot.” Askew, supra, 421 So. 2d at 155. The Court in Grase v.
Firestone, 422 So. 2d 303 (Fla. 1982), approved a legistative initiative placing an
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amendment to the Constitution on the baliot stating that “ftlhere are no hidden
meanings and no deceptive phrases. The summary says just what the amendment
purports ta do. It gives the public fair notice of the meaning and effect of the proposed
amendment. Inciusion of all possible effects, however, is not required In the ballot
summary.” Indeed, courts have approved ballot Iranguage while admitting that certain
ramifications were omitted or could have been better explained. In Advisory Opinion to
the Attormey General re: Right to Treatment and Rehabiitation for Non Violent Drug
Offenses, 818 So. 2d 491 (Fla. 2002), the Court noted that it was up to the voter o
acquaint himself with the pros and cons of an amendment and *If he does not, it is no
function of the ballot question to provide him with that needed education. What the
law very simply requires is that the ballot give the voter fair notice of the question he
must decide so that he may intelligently cast his vote.” quoting from Metropoiitan Dade
Counly v. Shiver, 365 So. 2d 210, 213 {Ha. 3d DCA 1976).

A. A Summary Identical to the Proposed Constitutional
Language is not Misleading.

The ballot summary for Amendment 7 is almost identical to the actual language
proposed for placement in the Constitution. Only contextual changes were made to
enhance its understanding by the voter, i.e. “this Constitution” was changed to “the
State Constitution” and “this Article” to “Articte II of the State Constitution.”

There can be no “hidden meanings” when the proposed Constitutional language
and the summary are identical. The summary, of necessity, must “say just what the
amendment purports to do.” See Grose v. Firestone, supra. The Court in Advisory
Opinion to the Attorey General re: Forida Marriage Protection Amendment, 926 So. 2d
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1229 {Fia. 2006}, approved language in a citizen initiative for placement on the ballot
because the summary was “essentially identical to that found in the text of the actual
amendment.” See also Advisory Opinion to the Altorney General re: Medical Liability
Claimants Compensation Amendment, 880 So. 2d 675 (Fla. 2004) (In approving the
ballot fanguage the Court noted with approval that the summary “came very close to
reiterating the briefly worded amendment.”)

Plaintiffs provide a list of “what ifs” in hopes of persuading this Court that the
chief purpose of Amendment 7 is not as alleged in the ballot summary. There is no
requirement that the ballot summary include all possible effects or "explain in detail
what the proponents hope to accomplish.” Advisory Opinion to the Atformey General
re: Tax Limitations, 673 So. 2d 864, 868 (Fla. 1996). See aiso Advisory Opinion to the
Attorney General re: Amendment to Bar Government fom Treating People Differently
Based on Race in Public Fducation, 778 So. 2d 888, 889 (Fla. 2000), (*{AIn exhaustive
explanation of the interpretation and future possible effects of the amendment is not
required.”) Indeed, if a “ballot tile and summary were required to include all possible
ramifications, it Is arguable that no proposed amendment would ever be approved.”
Advisory Opinion to the Attorney General re: Physicians Shail Charge the Same Fee for
the Same Heaith Care Service to Every Patient, 880 So. 2d 559 {Fla. 2004).

Not only does the baliot summary comply with the law, it only makes sense that
a ballot summary which is nearly identical to the actual Proposed constitutional
language cannot mislead the voter. The summary sets out verbatim the purpose of the

proposed constitutiona! amendment: In redistricting, the state shail apply federal



standards, balance and implement the standards in the Constitution and give respect to
communities of interest. H also provides that districts drawn fn accordance with the
standards in the Constitution will not be overtumed if the implementation of the
constitutional standards is rational. There Is no “hiding the ball” here. The language of
the proposed amendment is straight forward and easily understood. There are no
terms which are not readily understandable to the voter. See Aordda Marriage
Protection Amendment, supra, 926 So. 2d at 1237.

The cases dited by Plaintiffs in support of their argument that verbatim recitation
of the constitutional language in the ballot summary s not sufficient are inapposite.! In
those cases the courts determined that recitation of the entire language of a change to
an organic document was not sufficient to Inform the voter because the amendment
changed existing provisions and failed to inform the voter that the proposals would
change existing law. Those cases offer no guidance to this Court in deciding this case.
Amendment 7 does not change any existing provision of the Florida Constitution. Since
Amendment 7 does not change existing organic law and the ballot summary is nearty
identical to the language of the Amendment, the title and summary of Amendment 7

accurately portrays the substance of the Amendment.

'Wadham v. Board of County Commissioners of Sarasota County, 567 So. 2d 414 {Fla.
1990); Evans v. Befl, 651 So. 2d 162 (Fla. 1995}, and Kobrin v. Leahy, 528 So. 2d 392

(Fla. 1986).
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B. Amendment 7 Creates Standards for Redistricting.

A ballot titfe should not be read in isolation. Section 101.161, Fia. Stat., requires
that the ballot summary and title be read together.  Advisory Opinion to ihe Attomey
General re: Limited Casinos, 644 So. 2d 71, 75 (Fla. 1994). (“This Court has always
interpreted section 101.161(1) to mean that the ballot title and summary must be read
together in determining if the ballot information properly informs the voter.")

Plaintiffs apparently argue that the tite of Amendment 7 Is misleading because it
is the same as the titles for Amendments 5 and 6 and apparently Amendments 5 and 6
create standards and Amendment 7 does not. To the contrary, all of the Amendments
create standards for redistricting in Florida. It defies common sense to say that:
“unless conflicting” with federal law “districts shall be nearly equal in population as is
practicable” and “where feasible utiiize existing politica! and geographic boundaries” are
standards in Amendments 5 and 6, but that Amendment 7’s direction to "balance and
impiement the standards” in the Constitution and to respect “communities of common
interest without subordination” are not. The ballot titie to Amendment 7 accurately
reflects the substance of the Amendment.

C. Amendment 7 does not Eliminate the Requirement
that Districts must be Contiguous

The applicable requirement enunciated by the Forida Supreme Court is that
ballot summaries must inform voters of the Amendment’s effect on existing sections of
the Constitution. 7ax Limitations, supra, 644 So. 2d at 494. Amendment 7 cannot be
faily read to effect, let alone nullify, the existing requirement that districts be

contigucus. In support of their argument that Amendment 7 does nuilify contiguity,
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Piaintiffs point to the language in Amendment 7 which provides for minority
participation and respect for “communities of common interest” “both without
subordination to any other provision of Article ITI of the State Constitution.”

First, Piaintiffs mistakenly equate “without subordination” with “efimination.”
“Without subordination” does not mean “nuliification” or “elimination.” “Subordinate” is
defined as “belonging to a lower dass or rank; secondary.” The American Heritage
Dictionary of the English Language, 4th Edition (2002).  Conversely, “without
subordination” simply means that communities of interest wiil not be secondary to any
other provisions in Article 11T of the Constitution, but rather it will be equal. “Nullify”,
on the cther hand, means “to dedare invalid and “eliminate” means to “remove” or
“eradicate.” (/) Subordination and nullification are clearly not the same concepts,
Subordination cannot be equated with nullification or elimination.

Second, Amendment 7 instructs the Legislature to balance and implement al! the
criteria in Section 11T of the Florida Constitution. It does not instruct that certain criteria
have greater authority or that any one criteria can be elminated. Under Amendment 7,
the requirement that districts be contiguous must be impiemented. Contiguity is an
objective standard. It Is not a standard that can be balanced. It is one that is to be
implemented under the language of Amendment 7.

Lastly, the requirement for contiguous districts is not only in the existing
Constitution, but is provided for in Amendments 5 and 6. Assuming, arguendo, some
validity to Plaintiffs” argument in this regard, there would be no elimination of the

requirement for contiguous districts if Amendments 5 and 6 are enacted., There is no



requirement that a ballot summary recite the effect of a propesed amendment on other
proposed amendments. See Advisory Opinion to Aftorney General re: Rorida Growih
Management Initiative Giving Citizens Right to Decide Local Growth Management Plar
Changes, 2 So. 3d 118 (Fla. 2008), wherein the Court refused to invalidate 2 competing
constitutional amendment which would appear on the ballot in the same election.

D. The Terms, "Communities of Common Interest” and
“Rationally Related” are not Required to be Defined.

1. Communities of Common Interest

The term, “communities of common interest” s readily understood and is of
common usage. It Is also accepted by courts as a traditiona| districting principle,
Martinez v. Bush, sypra. The courts have recognized that “the average voter has a
certaln amount of common understanding and knowledge™ with which to ascertain the
meaning of commonly understood terms. Advisory Opinion to the Attorney Generaf re:
Local Trustees, 819 So. 2d 725, 732 (Fia. 2002). See also Forids Marriage Protection,
supra. 926 So. 2d at 1237. ("“The terminology here. .is frequently used and understood
by the common voter, and...does not require special training in the legal profession to
comprehend Its meaning.”)

The Court has Invalidated ballot language only where the ballot language used
undefined lega! terms, such as "common law nuisance.” See Advisory Opinion to the
Attorney General re: Pegple Property Rights Amendment Providing Compensation for
Restricting Rea/ Property Use, 699 So. 2d 1304 (Fia. 1997), receded from on different
grounds in Advisory Opinion to Attorney General re: 1.35% Property Tax Cap Unfess
Voter Approved, 2 So. 3d 968 (Fla. 2009).
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The phrase "communities of common interest” Is not a term which requires a
definition in the context of Amendment 7. It is not such an arcane legal term that an
ordinary voter cannot ascertain its meaning. Moreover, the Court has held that the lack
of definitions for terms used In proposed constitutional amendments are not fatal to the
inclusion on the bailot. In Adiisory Opinion to the Attorney General re; The Medical
Lisbiity Claimants Compensation Amendment, 880 So. 2d 675 (Fla. 2004), the Court
held that the lack of a definition for the term “medical llability” was not “fatal because
the Issue as to the precise meaning of this term is better left 1o subsequent litigation,
should the amendment pass.”

2.  Rationally Related

Similarty, the term “rationally related” Is an easily understood and commonly
used term, Amendment 7 provides that a district or plan drawn in accordance with the
Criteria in Section IIT of the Constitution wili be upheld if the decisions of the Legislature
in balancing and implementing the criteria are rational. The voter is not misled by the
use of that phrase and it is not a legal term which meaning is unknown to the average
voter. See Forida Marriage Protection Amendment, supra, 926 So, 2d at 1237.

Plaintiffs suggest that the term “rationaily refated” is used to import the rational
basis test for equal protection cases into the constitutional analysis of districting plans.
There is nothing in the language proposed in Amendment 7 that would suggest such a
conclusion. The standard of review set out in Amendment 7 provides that a district or

plan should be valid if the Legislature’s balancing and implementing is rationally refated
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to the standard in the Constitution. That standard requires a review of the district or
plan in accordance with the standards in the Constitution — nothing more nor less,

Plaintiffs also argue that the ballot summary is misleading because it does not
disclose how Amendment 7's review standard differs from the existing standard. There
is no existing standard for judicial review in the Constitution, so the imposition of a
standard does not require disclosure of the existing standard in the ballot summary.
Tax Limftation, supra, 644 So. 2d at 494.

The terms “communities of common interest* and “rationally related” are
common understandable phrases which do not require definition in the ballot summary.
CONCLUSION

The Supreme Court has cautioned restraint in removing a proposed constitutional
amendment from the ballot, regardless of whether it is a citizens’ initiative or a joint
resolution of the Legfslature. ™The Court must act with extreme care, caution and
restraint before it removes a constitutional amendment from the vote of the peopie.”
Askew v. Firestone, supra. Judicial review of proposed constitutional amendments in
the face of a challenge to remove the amendment from the ballot is "the most
sanctified area in which a court can exercise power. Sovereignty resides in the people
and the electors have a right to approve or reject a proposed amendment to the
organic law of this State, limlted only by those instances where there is an entire failure
to comply with a plain and essential requirement of the law.” Right to Treatment and
Rehabilitation for Non-Violent Drug Offenses, supra, 818 So. 2d at 494, citing Pope v.
Gray, 104 So. 2d 841, 842 (Fla. 1958). Plaintiffs have not met their burden to
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demonstrate that Amendment 7 is "dearly and conclusively defective.”" See Sbridians
Against Casino Takeover v. Let’s Help Forida, 363 So. 2d 337, 339 (Fla, 1978).
Defendants Motion for Summary Judgment should be granted and Amendment 7 should

be retained on the baliot,

Respectfully submitted,

.\
PETER M. DUNBAR
Florida Bar Number: 146594
CYNTHIA S. TUNNICLIFF
Florida Bar Number: 0134539
PENNINGTON, MOORE, WILKINSON,

BELL & DUNBAR, P.A.
215 South Monroe Street, Second Floor (32301)
Post Office Box 10095
Tallahassee, Florida 32302-2095
Telephone: 850/222-3533
Facsimile:  850/222-2126

13



CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing has been
fumished, by Electronic Mali and U. S, Mall, to MARK HERRON, ESQUIRE
{mherron@lawfla.com}, and ROBERT J. TELFER, HI, ESQUIRE {relfer@lawfla.com), of

Messer, Caparello & Self, P.A., Post Office Box 15579, Tallahassee, Florida 3231 7-5579;

RICK FIGLIQ, ESQUIRE {ic&.f@lk_@ggm;ﬂm), General Counsel, Office of the

Governor, The Capitol, 400 South Monroe Street, Tallahassee, Florida 32399-0100; JON

GLOGAU, ESQUIRE (Jon.Glogau®@myfioridategal.com), Assistant Attomey General,

Department of Legal Affairs, The Capitol, PL-01, 400 South Monroe Street, Tallahassee,

Florida 32399-1050; RONALD G. MEYER, ESQUIRE (rmeves@meverbrookslaw.com),
JENNIFER S. BLOHM, ESQUIRE (jblohm@meyerbrooksiaw.com), and LYNN C, HEARN,

ESQUIRE (thearm@meyerbrookslaw.com), of Meyer, Brooks, Demma and Blohm, P.A.,
Post Office Box 1547, Tallahassee, Florida 32302; CHARLES B. UPTON, ESQUIRE

(UBUpton@dos.state.fl.us), General Counsel, Florida Department of State, R. A. Gray

Buikding, 500 South Bronough Street, Tallahassee, Florida 32399-0250, and GEORGE

MEROS, JR., ESQUIRE (George.Meros@gray-robinson.com), and ANDY BARDOS,
ESQUIRE (Andy.Bardos@gray-robinson.com), of GrayRobinson, P.A., Post Office Box

11189, Tallahassee, Florida 32302-3189, this 28 ®day of June, 2010,

_Q&%

g\barbaras\omthiz\lorida senatslinterencrmemcds-25-10,doo
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FLORIDA H OU s E O F REPRESENTAT,] VES

ENROLLED

HJR 7231, Engrossad 1 2010 Legislatirre
1 House Joint Resolution
2 A jeoint resocluticn Proposing the creation of Section 20 of
3 Article III of the State Constitution to provide standards
4 for establishing legislative and congressional district
5 boundaries.
6
7] Be It Resolved by the Legislature of the State of Florida:
8
o That the following creation of Section 20 of Article III of

10| the State Constitution ias agreed to and shall be submitted to
11| the electors of this state for approval or rejection at the next

12| general election or at an earlier special election specifically

13| authorized by law for that purpose:

14 ARTICLE IIX
15 LEGISLATURE
16 SECTION 20. Standards for establishing legislative and

17| congressional district boundaries.—In establishing congressiocnal
18| and legislative district boundaries or plans, the state shali

19| apply federal reguirements and balance and implement the

20| standards in this constitution. The state shall take into

21| consideration the ability of racial and language minorities to
participate in the political process and elect candidates of

22

23| their cheice; and communities of cormon interest other than

24| political parties may be respected and promoted, both without
25) subordination to any other provision of this article, Districts
26| and plans are valid if the balancing and implementation of

27| standards is rationally related to the standards contained in
28| this comstitution and is consistent with federal law,

Page 10f2
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FLORIDA A HOUSE O F REPRESENTATI! V E s

' ENROLLED
HJR 7231, Engrossed 1 2010 Laglslature
29
30 BE IT FURTHER RESOLVED that the following statement be
31! placed on the ballot:
32 CONSTITUTIONAL AMENDMENT
33 ARTICLE III, SECTION 20
34 STANDARDS FOR LEGISLATURE T0 FOLLOW IN LEGISLATIVE AKND

35| CONGRESSIONAL REDISTRICTING.-In establishing congressional and

36| legislative district boundaries or plans, the state shall apply
37| federal requirements and balance and implement the standards in
38/ the State Constitution. The state shall take into consideraticn
39! the ability of racial and language minorities to Participate in
40| the political process and elect candidates of their choice, and
communities of common interest other than political parties may

41
; 42y be respected and promoted, both without subordination to any
43| other provision of Article III of the State Constitution.

44| Districts and plans are valid if the balancing and
implementation of standards is rationally related to the
standards contained in the State Comstitution and is consistent

45

46
47| with federal law.

Page 2 of 2
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BiLL #: HJR 7231 PCB SPCSEP 10-01  Method and Standards for Legislative and

Congressional Redistricting and Reapportionment
SPONSOR(S): Select Paiicy Council on Strategic & Economic Planning; Hukil)

TIED BILLS: IDEN./8IM. BILLS: SJR 2288
REFERENCE ACTION ANALYST STAFF DIRECTOR
Orig. Comm.: mPglgrhmmdlon Strategic & 1Y, 5N Kalty Baiy
1) Rules & Calandar Counci 12Y, 86N Hassel Blriman
2)
3)
4}
5)
SUMMARY ANALYSIS

The Florida Constitution requires the Legisiature, by joint resolution at fts regular session in the second year
after the United States Census, tc apportion state legislative districts. The United States Constitution requires
the reapportionment of the United States House of Representativas avery ten years, which ncludes the

Two cltizen initistives, related io redistricting, have secured placement on the 2010 Genesrai Election baliat,
Amendments 5 and 6, promoted by FairDistrictsFloride.org, wowd add elandards for state legisietive and
congressional redistricting to the Florida Constitution. The amendments do not contgin definitions for the
proposed new stendards, which myhaveﬂmeeﬁaclofmshﬂngﬂwmm&ofredlsmcﬁngcho;oasavaluﬂa

under the federal Voting Rights Act.

The proposed joint resolution would create a new Section 20 to Article [Ii of the Florida Constitution, The new
section would add new state constitutional standards for estabiishing legislative and congressional disirict
boundaries. The proposed standards in the joint resolution would complement the preposed standards in
Amendment § and & end provide for a balancing of the various consiitutional redistricting standards.

Specificelly, the proposed joint resolution would require that the state apply faderal requirements In its
balancing and impfementing of the redistricting standards in the state constitution, Both the equal oppartunity
of raciel and language minorities to perticipate in the political process and communities of Interest are
established as standards that are on equal footing as any cther standard in the state constitution. Therefore
minority access districts can be considered, and commumnities of Interest can be respacied and premoted, as
matters of legisiative discretion, Finally, the proposed joint resolution asserts that districts and plans are valid if
the standards in the state constituion were balanced and implementsd raionally and consistent with federal

law.

The proposed joint resoiution would require approval by 60% of the voting eleciorate in Florida’s 2010 General

Election.

ThilmmwnﬂmthoﬂhhlpuhnﬂmhulmeNuﬂm_
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HOUSE PRINCIPLES

Members are encouraged (o evaluate proposed iegistation in light of the following guiding principias of the
House of Representatives

Balance the state budget.
Create a legaf and regulatory environment that fosters aconomic growth and job creation.

Lower the tax bunden on familles and businessas.

Reverse or restrain the growth of government.

Promots public safety.

Promote educationel accountability, exceNence, and choice.
Foster respect for the famlly and for Innocent human Iife.
Protect Florida's natural beauty.

FULL ANALYSIS
I. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:

Current Situation

The law governing the reapportionment and redistricting” of congressional and state legislative districts
implicates the United States Constitution, the Florida Constitution, and federal stetutes,

Florida Constiution

The Florida Constiiution requires the Legislature, by joint resolution at its regular sassion in the second
year after the Census is conducted, to apportion the State into senatorial districts and representative
districts. According to Article 1l, Section 16{a), Florida Constituticn, senatorial districts must ba:

1. Betwesan 30 and 40 in numbers;

2. Conseculively numbered; and

3. Of contiguous, overiapping, or identicai territory.

Representative districts must be:

1. Between 80 and 120 in number;

2. Consacutively numbered; and

3. Of contiguous, overlapping, or identical terrttory.

The joint resclution is not subject to gubernatorial approval. If the Legislature fails to make tha
apportionment, the Govemor must reconvens the Lagislature in a special apportionment session not to

exceed 30 days. If the Legislature falls to adopt an apportionment plan at fis regular or speciai
apportionment session, the Aftormey General must petition the Flosida Sugreme Court to make the

apportionment

! The concepts of reepportionment and redistricting are distinct. Reapportionment refors to the process of proportionally reassigring a
given number of seets In a legislative body, i.e. 435 seats in the LL.S. House of Representatives, toeatablished districts, /.. amongst
the siales, based on en established formula. Redistricling refers to the process. of changing the bounderies of any given (agislative

ditrict.
2 arficle lit, Saction 16{b), Fiorida Constitution.
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Within 15 days after Ihe Leglstature adopts the joint resolution, the Attomey General must petition the
Supreme Courl to review the apportionment plan.” Judicial review Is limited to:

1. Whether the plan satisfies the "one person, one vote® mandate of equal protection; and

2. Whether the districts are of contiguous, overiapping or identical teritory,*

If the Cowst invalidates the apportionment plan, the Govemor must reconvens the Legislature n an
extraordinary apportionment session, not to exceed 15 days.® Within 15 days sfter the adiournment of
the extracrdinary apportionment session, the Aftorney General must petition the Supreme Court to
review the apporticnment pian adopted by the Legislature or, ¥ no plan was adopted, report the fact to
the Court® if the Court Invalidates the apportionment plan adopted by the Legislative at the
axiraordinary apportionment session, or If the Legislature falls to adopt a pian, the Court must draft the

redistricting plan.’

The Florida Constitution is silent with respect to congressional redistricing. Article 1 Section 4 of the
United States Constitution grants 1o each state legistature the exclusive authority to apportion seats
designated te that state by providing the legisiative bodies with the authorify to determine the times
place and manner of holding slections for senators and repressntatives, Conslstent therewith, Florida
has adopted its congressional apportionment plans by legisiation eubjact to gubemnatorial approval,®
Congressional apporticnment plans are not subject to automatic revlew by the Florida Supreme Court.

U.S. Constitution

The United States Constitution requires the reappertionment of the House of Representatives every ten
years to distribute each of the House of Representatives’ 435 seats between the states and to equaize

population between districts within each state,

Article I, Section 4 of the United States Constitution provides that “[tihs Time, Places and Manner of
helding Elections for Senetors and Representatives, shall be Prescribed in each State by the
Legislatwe thereof.” See afso U.S. Const. art. |, §2 ("The House of Representatives shal be
composed of Members chosen every second Year by the People of the several States . . . ."). The US.
Supreme Court has recognized that this language delegates to state lepislatures the exclusive authority
to create congressional districts. See e.g., Growe v. Emison, 507 U.S. 25, 34 (1993); League of Linteg
Latin Am. Citizens v. Perry, 548 U.S. 399, 418 (2008) ([Tlhe Constifution vests redistricling
responsibilities foremost in the Jegislatures of the States and in Congress , .. M,

In addition to state specific reguirements to redistrict, states are Obligated fo redistrict based cn the
principle commonly referred to as “one-person, cne-vote.” In Reynolds, the United States Supreme
Court held that the Fourteenth Amendmant raquired that seats in state legisiature be reapportioned on

a population basis. The Supreme Court concluded:

...’the basic principle of representative government remais, and must remain,
unchanged ~ the weight of a cilizen's vote cannot be made to depend on where he lives.
Population is, of necessity, the sterting point for consideration and the cantrolling
criterion for judgment in legislative appartionment confroversies. The Equal Protection
Clause demands no fess than substantially equal state legislative representation for ajl
citizens, of afl places as well as of all races. We hoid that, as g basic constitutional
standard, the Equal Protection Clause requires that the ssats in both houses of a
bicameral state legislature must be apportioned on a popuiation basis "

3 Article I, Section 16(c), Florida Constifution.
* In e Constitutionaly of House Joint Resolution 25F, 863 So. 2d 1176, 1178 {Fla. 2003).
5 article I, Section 16{d), Floride Constifution,
:muua Ifl, Saction 1;{5?. Florida ccuomﬁh.nbn

Articie Ill, Section 16{f), Florida Constitution.
. Sesd:mmyw 8.0001, et seq., Florida Statutes {2007).
® Baker v. Carr, 368 U.S. 166 {1862).

1 Raynolds v. Sims, 377 U.S. 533, 568 (1964).
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The Court went on to conclude that dacennial reapportionment was a rational approach to readjust
legislative representation to take Into consideration population shifts and growth.'! .

In addition to naqulri_ng states to redistrict, the principle of one-psrson, one-vote, has come to generally
stand for the proposition that each person's vote should count as much as anyone else's vote.

The requirement that each district be equal In population appiles differently to congressional disiricts
than to stafe legistative districts. The populations of congressional districts must achleve absolute
mathematical equality, with no de minim’s exception.” Limited population varlances are permitied If
they are "unavcidable despite a good faith effort” or if a valid “justification is shown, ™"

In practice, congressional districting has sirictly adhered to the requirement of exact mathematical
equality. In Kirkpatrick v. Preisfer the Court rejected several justifications for viclating this principle,
inchuding “a desire to avoid fragmenting elther polltical subdivisions or areas with dlstincl aconomic angd
social interests, considerations of practical politics, and even an assarted preference for geographically

compact districts.”"

For state legislative districts, the courts have permitted a greater popuilation deviatian amongst districts.
The pepulations of state legislative districts must be "substantislly equal.*™ Subetantial equalily of
population hes come to generally mean that a legisiative plan will not be held to violate the Equai
Protection Clause ¥ the difference between the smallest and largest district is less than ten percent. ™
Nevertheiess, any significant deviation {even within the 10 percent overall deviation margin) must be
“based on legiimate considerations incident to the effactuation of a rational state policy,”'” including
‘the integrity of political subdivisions, the maintenance of compactness and contigully in legislative
districts, or the recognition of natural or historical boundary fines."'®

However, siates should not interpret this 10 percent standard to be a safe haven.™ Addltionsily,
nothing in the U.S. Conslitution or case law prevents States from imposing stricter standards for

populsation equality.

Compared to othar states, Florida's population range ranked 13" of 49 (2.79%} for its State House
districts, ranked 3" of 50 (0.03%) for it State Senate districts, and achieved statistical perfection
(0.00%) for its Congressional districts.

The Voting Rights Act

Congress passed the Voting Rights Act (VRA) In 1885, The VRA protects the right to vote as
guarantead by the 15" Amendment fo the United States Constitution. In addition, the VRA sniorces
the protections of the 14th Amendment to the United States Constitution by providing “minority volers
an opportunity to Erﬂcipate in the electoral process and elect candidates of their choice, genarally free

of discrimination.
The relevant components of the Act are contained in Sectlon 2 end Sedtion 5. Section 2 applies to al|

jurisdictions, while Section 5 applies only to covered jurisdictions (states, counties, or other Jurisdictions
within 2 state).” The two sections, and any analysis refated to each, ar considered independently of

' Raynolds v. Sims, 377 U.S. 584 (1964).
Y Wirkpedrick v. Prefsier, 354 US. 526, 531 (1960).

™ Kirkpatrick v. Preisier, 384 U.S. 526, 531 {1868).

* Kirkpetrick v. Pralgier, 384 U.S. 526, 531 {1969).

'S Reynolds v. Sims, 377 U.S. 533, 568 (1964).

1 v, Moier, 420 U.S. 3 (1875); Connor v. Finch, 431 U.5. 407, 418 (1977).
' Reynoids, 377 US.g1579.

8 Swann v. Adams, 385 U.5. 440, 444 {1967).
™ Redistricting Lew 2010. National Conference of State Legisiators, November 2009. Page 36.

2 soistricting Law 2070. Nationsl Conference of State Legistators, November 2009. Page 38.
! Redigiicting Lew 2010. National Conference of Siate Leglslators. November 2008. Pages 47-48,
2 pedistricting Law 2010, National Conference of Stale Legislators. November 2008. Page 51.
B Rediswricting Lew 2010. National Conferenca of State Lagisistors. November 2000. Page 51.
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each other, and therefore a matier considsred wnder by one section may be treated differantly by the
cther saction.

The phraseciogy for types of minarty dlstricts cen be confusing and often times unintentionaliy
misspoken. I Is iImportant to understand that each phrase can hava significantly different impficstions
for the courts, depending on the nature of & legai comptaint.

A “majority-minority district” is & district In which the majority of the voting-age population {VAP} of the
district Is African American, Hispanic, Asfan or Mative-American. A "minority access district” is a}disbit:t
in which the dominant minority community is less than & majority of the VAP, but is still large encugh to
elactacandidatenfhchuinethmugh either crogsover votes from mMajority voters or a coafition with

anather minority community.

‘Minurﬂyamess'ﬂmughismorejargonman meaningful in a legal context. There are two types of
districts that fall under the definition. A “crossover district” is a minority-access district in which the
dominant minority community is less than g majority of the VAP, but is stil largs enough that a
crossover of majority voters is adequate anough to provide that minority community with the opportunity
to slect a candidate of lts choics. A'coaﬁﬁunaldishiut’isaminmw-acoemsdismlnhhichhwor
more minority groups, which individually comprise iess than a majority of the VAP, can form a cosition
tc elect their preferred candidate of cholce. A distinction Is sometimes Made between the two in case
law. For example, the legislative discretion asseried in Bartlet! v. Strickland—as discussed later in this
document—is meant for crossover districts, not for coalitional districts.

is not'sun'ichntly large enough to form a cosiition or meaningfully solicit crossover votes and thereby
elect a candidate of #s choice, but is abfe 1o offect election outcomes and therefore elect a candidate

who would be mindful of the minority community’s neads.

Section 2 of the Voting Rights Act

The most common challenge to congressional and state legisiative districts arises under Section 2 of
the Voting Rights Act. Section 2 provides: “No voting qualification or Prerequisite to voting or standard,
practice, or procedure shail be imposed or applied by any State...in a manner which results in a denial
or abridgement of the right of any citizen of the Linited States to vote on account of race or color."

The purpose of Section 2 is to ensure that minority volers have an equal opportunity along with other
members of the electorats o influence the political process ard elect representatives of their cheice. ®

In general, Secticn Z challenges have been brough! against districting schemes that sither disperse
members of minority communities into districts where they constitute an ineffective mincrity—known as
“cracking*™—or which concentrate minority voters into districts whera they constitute excessive
majorities—known as "packing“—thus diminishing mirority Influence in neighboring districts. In prior
decades, it was also common thet Section 2 challenges would bo brought against multimembear
districts, in which "the voting strength of a minority group can be lessened by placing it in a larger
muttimember or at-large district where the majority can elact a number of is preferred candidates and

the minority group cannot elect any of its preferred candidates,"*
The Supreme Court set forth the criterla of a vote-dilution claim in Thomburg v. Gingles.?® A plaintif
must show:

1. A minority group must be sufficiently large and geographically compact ic constitute a magjority In a
single-member district;

% 42 11.5.C. Section 1973(a) (2006).
I 42 U.S.C. Section 1873(b}; Voinowich v. Quiter, 507 U.S, 146, 155 (1893).

* Also
T

2 478 U.S. 30 (1986).
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2. The minority group must be politically cohesive; and

3. White voters must vote sufficientiy as a bloc to enable them usual fo defeat the candidate
preferred by the minonity group. ¥

The three “Gingfes fa_ctors" are neacessary, but not sufficient, to show a violation of Section 2.2 To
determine whether minority voters have been denied an equal opportunily to influence the peliical
process and elect representatives of their choice, a court must examine the fpdality of the

circumstances. ®

This analysis requires conslderation of the so-called “Senate factors,” which assess historical pattermns
of disctimination and the success, or lack thereof. of mincrities in participating in campaigns and being
elected to office. 3 Generally, these “Senate factors” were bom in an altempt to distance Section 2
claims fror_n_ standards that would otherwise require plaintiffs to prove “intent,” which Congress viewed
as an additional and largely excessive burden of proof, bacause “it diverts the Judictal injury from the
crucial question of whether minorities have equa! access to the slectora! process to a historical

question of individual motives.*2

States are obligated to balance the existence and creation of districts that provide alactoral
opporiuntties for mincrities with the reasonable avallebility of such opportunites and other traditional
redistricting principles. For example, in Johnson v. De Grandy, the Court decided that while states ars
not obiigated to maximize the number of minority districts, states are also not ghven safe harbor if they
achieve agmporﬁonalﬁy between the minority population{s) of the state and the number of minority
districts.™ Rather, the Court considers the totalty of the drcumstances, In “examining the totallty of
the circumstances, the Court found that, since Hispanics and Blacks could elsct repressentatives of thelr
choice in proportion to their share of the voting age population and since there was no other evidence
of either minority group having less opportunity than other members of the electorate to pasticipate in
the political process, there was no violation of Section 2."*

In League of Unifed Latin American Citlzens (LULAC] v. Perry, the Court elaborated on the first Gingles
precondition. “Atthcugh for a racial gerymandering claim the focus should be on compactness in the
district’s shape, for the first Gingles prong in a Section 2 claim the focus should be on the compaciness

of the minority group.”

In Shaw v. Reno, the Court found that “state legislation that expressty distinguishes among cifizens on
account of race - whether it comains an explicit distinction or is "unexplainable on grounds other than
race,"...must be namowly tallored fo further a compelling governmental interest. Redistricting
lagislation that is alleged to be so bizarm on its face that it is unexplainable on grounds other than race
demands the same close scrutiny, regardiess of the motivations undedying its adoption. ™

Later, in Shaw v. Huni, the Court found that the State of North Carlina made race the predominant
consideration for redistricting, such that other race-neutra| districting principles were subordinated, but
the state failed to meet the strict scrutiny™ test. The Coust found that the district in question, "as drawm,
is not @ remedy narrowly tailored to the State's professed interest in avoiding llability under Section{s) 2
of the Act,” and “could not remedy any potentizt Section(s) 2 vielation, since the minority group must ba
o to be "geographically compact" to establish Section(s) 2 liabilty."® Likewlse, in Bush v. Vera,

® Johnson v. De Grandy, 512 U.S. 997, 1011-1012 (1834).
X 42 U1.5.C. Saction 1973(b); Thombuwy vs. Gingles, 478 U.5. 45 (1986].

3! Redistricting Law 2010. Netional Conference of State Lagislators. November 2000, Page 57.
2 Senate Repart Number 417, 87" Congress, Session 2 (1962).

2 johnson v. De Grandy, 512 U.S. 997, 1017 (1994).
istricting Law 2010. Mational Conference of State Legilaiors. November 2009. Pege &1-82,

* Redistricting
3 pedistricting Law 2010. National Canference of Stale Legisiators. November 2009, Page 62.
® chaw v. Reno, 508 U.S. 630 {1983).
‘“'Sﬁclwuﬁnristhemuﬂriunmusshndardusodinj'.:dldulraviawhymurlslmtnmmiavdngmmhw_ Strict serutiny is pert of
a hierarchy of standards courts employ to weigh an esserted povernment interest againsl a constiviional right or principle that conficts
with the manner in which the intereet is being purswed.
¥ chaw v. Hunt, 517 U.S. 899 {1996).
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Lastly, In Bartlstt v. Strickdand, the Supreme Court brovided a “bright fine” distinction between maiari
minority districts and other minority “crossover” or “influence districts. The Court rlnondudadmmng;

Section 5 requires states that comprise or include "covered jurisdictions” to obtain federal

recisara
of any new enactment nf or amendment to a "voting qualification or prerequisite to veting pnr standan?
practice, or procedure with respect to voting.™® This includes districting plans. ' '

Five Florida counties—Collier, Hardee, Hendry, Hillsbo h, and Mon
covered jurisdictions. rous re—have been designated as

Preclearance may be secured either by initiating a declaratory judgment acti i

the District of Columbla or, as is the case in almost alf inggrjmeg, sml:rr?n;lh;rg1 iuhﬁe?vh;:mfg:
amendment to the United States Attorney General (United States Department of Justice).*
Preclearance must be granied if the qualification, prerequisite, standard, practice, or procedure "doés
not have the purpese and will not have the effect of denying or abridging the right to vote on account of

race or color,™®
The purpose of Section 5 is to "insure that no voting procedure changes would be made that would lsad

to a retrogression*’ in the posftion of racial minorities with respect to their effective exercise of
electoral franchise.™® Whether & districting plan is retrogressive in effect requires an examli!:ﬁmﬂ:}

% Bush v. Vera, 517 U.S. 952 (1996),
“ Bartiall v. Stricikdand, No. 07-680 (L).5. Mer. , 2008).

*! Bartiett v. Sirickiand, No. 07-689 (U.S. Mar. 9, 2009).
. Redistricting Law 2010. National Conference of State Lepislators. November 2008, Page 78,

“ 42 1).5.C. Section 1873¢.
** Some states were coverad in thelr entirety. In other states only certain counties were coverad,
‘5 42 U.S.C. Section 1973¢c.

* 42 U.5.C. Section 1873c
*7 A decresse In the absoluta number of representatives which a minority group haa & fair chance to elegt,

“ Beery. United States, 425 L1.S. 130, 141 (1676).
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‘the entire statewide plan as & whole.™™ "And it is also significant, though not dlepositive, whather the
representatives slected from the very districts created and protected by the Voting Rights Act support
the new districting plan,"®

The Department of Justice requires that submissions for preciserance include numerous quantitattve
and qualitetive pleces of data to satisfy the Sectlon 5 review. “The Department of Justice, through the
U.S. Attomey General, has 60 days in which to interpose an objection to a preclearance submission.
The Department of Justice can request additional Information within the period of review and following
receipt of the additional information, the Department of Justice has an additiona 60 days to review the
addiional information. A change, efther approved or not objected to, can be implemented by the
submifting jurisdiction. Without preciearance, propossd changes are not legally enforceable and
cannot be implemented.™®

Majority-Minority and Minority Access Districts In Florida
Based on the 2002 date and subsequent state legislative and congressional maps:

* The Florida House of Representatives includes 24 majority-minority districts® and 10 minority
access districts.™

* The Florida Senate includes 5 majority-minority districts™ and 7 minority access districts,®

* Florida's Congressional districts include 4 majosity-minority districts® and 2 minority access
districts,

Legal challenges tc the Florida's 1962 state legistative and congressional redistricting plans resulted in
a significant increase in elected reprasentation for bath African-Ameficans and Hispanics. Tabie 1
Hlustrates those increases. Prior to 1992, the Fiorida Congressional Delegation included only one
minority member, Congresswoman lleana Ros-Lehtinen. Since thase legal challenges, the Florida
Legislature created maps that balance the establshment and maintenance cf majorlty-minority districts
and minority access districts, with other legally mandated redistricting standards, and other fraditional

redistricting principies.

“ Geargis v. Asheroft, 539 LLS. 461, 470 {2003).
5 Geongia v. Ashorofl, 539 U.S. 484 (2003).

5 Radistricting Lew 2010. National Confersnoe of State Legisiators. November 2009. Page 96.
2 House Districts B, 14-15, 38, 55, 59, 84, 9304, 102-104, 107117 and 118,

® Heuse Districls 23, 27, 49, 58, 92, 101, 105-108, 118 and 120

5 canate Districis 29, 33, 36, 38 and 40.

5 Senate Districis 1, 6, 18-19, 34-35 and 30.

= 09

ressiondl Districts 17-18, 21 and 25,
nal Districts 3 end 23.
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Table 1. Number of Elacted African-American and Hispanic Members in
the Florida Legielature and Florida Congressional Delegation

Congress | Congress | Senale Senate Houase House
Afcan- | Hispanic | Afican- | Hispanie | AMican- | Hispanic
American American Amenicean
Befora 0 0 0 0 5 0
1082
1982 to a O-f F 0-3 10-12 37
1992
1092 o 3 2 5 3 14-18 B-77
2002
2002 to 3 3 7 3 720 11-15
Fresoni

Prior to the legal chailenges in the 1890s, the Florida Legislature seiablished districts that ganerally
included minority populations of less than 20 percent of the total population of the districts. For
example, Table 2 ilustrates that the 1882 plan for the Fiorida House of Representatives mciuded 27
districts In which African-Americans comprised 20 percent of more of the total population. in the
majorty of those disiricts, 15 of 27, African-Americans representad 20 to 29 pescent of the fota]

population.  None of the 15 districts elected an Afican-American to the Florida House of
Representatives,
Table 2. 1982 House Plan
Only Districts with Greater Than 20% African-American Population®
Total African- House District Total Districts African-Amenican
American Populetion | Number Represaniatives
Elacted
20% - 20% 2,12,15,22,23,25, | 15 0
29,42, 78, 81, 82,
B4, 103, 118, 119
30% - 39% 85 2 1
40% - 46% 55,83, N 3 2
50% - 58% 17,40, 63, 108 4 4
80% - 68% 18, 108, 2 2
7% - 75% 107 1 1
TOTAL 18

Subsequent to the fegal challenges in the 1990s, the Florida Legislature sstablished districts that were
compliant with provisions of faderal law, and did not fracture or dilute minority voting strength. As Table
1 and Table 3 illustrate, the resulting districting plan, which allowed minority communities an equal
opportunity to parlicipate and elect its candidates of cholce, doubled the number of African-American

represeritatives in the Florida House of Representatives.

* It is preferred to wee voting age population, rather than totsl popuiation, for this analysis, but the 1982 voting age populatian data is

not avallable. Therefore lotal population: s used for the sake of compeariaon.
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Table 3. 2002 Houss Plan
Only Districts with Greater Than 20% African-American Population™

mial African- House District Total Districts Adfrican-Americen
American Population | Number Represantatives
Etected

20% - 29% 10, 27, 36, 88 4 1

0% - 9% 3,23, 82,105 4 3

40% - 48% 1138 1 1

50% - 56% 3, 14,15, 55,59,84, | 10 10

83, 84, 104, 108

60% - 69% 30, 109 2 2

T0% - T9% 103 1 1

TOTAL 18

Equal Pretection - Raclal Gerrymandaring

Racial geﬂmandering is ‘the deliberate and arbitrary distortion of disirict boundaries...for {raciad)
puiposes.”™ Raciel gerrymandering claims are justiciable under equal protection.” In the wake of
Shaw v. Reno, the Court rendered several opinlons that attempted to harmonize the balarnce between
“competing constitutional guarantees that: 1) no state shall purposefully discriminate against any
individual on the basis of race; and 2) members of a minority group shell be free from discrimination in

the electoral process.”™

To make & prima facie showing of impermissibie racial gerrymandering, the burden rests with the
plainifff to "show, either through circumstantial evidence of a district's shape and demographics or more
direct evidence going to legislative purpose, thet race was the predominant factor motivating the
legislature’s decision to place a significant number of voters within or without a paticular district ™
Thus, the “plaintiff must prove that the legisiature subordinated traditional race-neutrsl districting
principles...to racial considerations.”  Traditiona! districting principles include “compactness,
contiguity, and respect for political subdivisions or communities defined by actual shared interests,”™
and even incumbency protection.® If the piaintiff meets this burden, “the State must demonstrate that
its districting legislation is narrowly tailored to achieve a compeling interest, |.e. “narrawly tailored” to
achieve that singular compelfing state interast.

While compliance with federal antidiscrimination laws—apecifically, the Voting Rights Act—is a “very
strong interest,” it is not in all cases a compelling interest sufficient te overcome strict scruting.® With
respect to Section 2, traditional districting principles may be subordinated to race, and strict scrubiny will
be satisfied, where {i} the state has a "sfrong basis in evidence” for concluding that a majority-minority
district is “reascnably necessary” fo comply with Section 2; {ii} the race-based districting “substantially
addresses” the Section 2 violation; and (jii) the district does “not subordinate traditicnal districting

* Itis preferred to use voting age populatian, rather than totel poputation, for Ihis &nalysis, bul the 1982 voting sge popuiation data Is
nof evalabla. Therefens total population le used for the sake of comparison

0 chaw v. Reno, 509 U.S. 620, 640 (1993)

5! Shaw v. Reno, 509 U.S. 630, 842 (1993}

2 Redisiriciing Law 2010. Netional Carderence of State Legiskaiors. November 2009. Page 72.

& \iitlar v. Johnieon, 515 U.S. 800, 816 (1985).

4 \tilter v. Johnson, 615 U.S. 900, 916 {1905).

% \gidar v, Johnson, 515 U.S. 900, 916 (1985).

™ Bush v, Vera, 517 U.S. B52, B84 (1996).

7 \or v. Johnaon, 515 U.S. 920 (1995).

® Shaw v. Reno, 508 U.S. at B53-654 (1983).
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Act.™ For example, the use of racial and political data is critical for a court's consideration of
compelling interests thet may be involved in a racial geftymander. In Bush v. Vera, the Court !Itsted:ﬂ..B

than with respect to other demographic data, provides substantial avidence that it
race that led to the neglect of traditional districting critesia...” wae

performance data must be used under Section 2 of the Violing Rights Act to determine whether
geographicaly compact minarty groups are polltically cohesive, and alsc to determing whether the
majority population votes as a block to defest the minority's candidate of cthoice. That data s equally
essential to prove the validity of any electoral changes under Section 5 of the Voting Rights Act. P

If Floride were to attempt to craft districts in areas of signficant minority popufation without such data
{or In any of the five Section 5 counties), the districts would be legally suspect and would probably

invite litigation.
Traditional Redistricting Principiss

There are seven general policles or goals that have besn most frequently recognized by the courts a

“traditional districting principles.” If a state uses thase principles as ﬂnyprii.:’;ry baslbsyfnr meaﬂﬂ:g :
district, with race factoring in simply as a consideration, then the redistricting pfan will not be subject to
strict scrutiny. If race {s a predominant factor, particularly for a district that is oddly shaped, than the
state will be subject to strict scrutiny and therefore must show that the district was narrowly tailored fo

serve a compelling state intarest.™
Since 1993, the seven most common judicially recognized “raditional districting principles” are:™

Compactness;
Contiguity;

Preservation of counties and other political subdhvisions;
Praservation of communities of interest;

Praservation of cores of prior districts;

Protection of incumbents; and

Compliance with Section 2 of the Voting Rights Act

The meaning of "compactness” can vary significantly, depending on fhe type of redistricting-related
analysis in which the court is involved.™ Primarily, courts have used compactness lo assess whether

® Bush v. Vera, 517 U.S. B77-079 (1996).

™ Mitlor v. Johnson, 515 U.S, 921 (1585).
7' Geargis v. Ashcrofl, 538 U.S. 461, 487-88 (2003); Thomburg v. Gingles, 478 U.S. 30, 35-37, 484 {1086).

98 1.S.C. § 51.27(q) & 51.2B(a)1}.
: Georgia v. Ashcrofl, 539 U.S. 461, 487-88 (2003); Thombury v. Gingles, 478 U.S, 30, 36-37, 4849 (1886).

Radistriciing Law 2010. Natlonal Conference of State Legialators. November 2009, Pages 105114

™ Redistricting Law 2010, National Conderenca of State Legislators. November 2009. Pagea 105166,

™ Redistricting Law 2010. National Conference of State Laglaiators. Novembear 2008, Pages 100112,
PAGE- 11
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some form of racial or poltical gerrymandering exists. That 8aid, It Is important to remember that
gemymandering could conversely be the necessary companent of a district or plan that attempts to
ekminate the dilution of the minority vote. Thersfore, compactness Is not by itself & dispositive factor.

“There are threa generally accepted stalistical measures of compactness, as noted In Karcher: the total
perimeter test, the Reock test, and the Schwarizberg test™™ However, courts have also found that

Further t speaks 1o relationships that ase facitated by shared intsrests and by membership In

poiitical community including 2 county or a city.”™ In a Voting Rights

Context, compactness “refers fo

the compactness of the minosity population, not to the compactness of the contest district™™ as a whole.

Overall, compactness is a functional factor in reviewing plans and districts. Ambeit, compaciness is not
regarded as a ftrumping provision against the carying out of other rationaly formed districting
decisions. ® Additionally, interpretations of compaciness requlre congiderations of mare than just
peography. For example, the “interpretation of the Gingles cempuciness requirement has besn termed
“cultural compactness’ by some, because it suggests more than geographical compactness.*® |n g
vote dilution context, “While no precise rule has emerged goveming § 2 compaciness, the nquiry
should take into account traditional districting principles such as maintalning communities of interest

and traditional boundaries.™?

Mareover, it shoudd be noted that in the context of geography, states use a number of geographical
units to define the contours of their districting maps. The most common form of geography utilized is
Census Blocks, folowed by Voter Tabulation Dietricts. Severel states also uiilize designations such as
Counties, Towns, Poiftical Subdivigions, Precincts, and Wards. For the cyrrent districts maps, Flodda
used Counties, Census Tracts, Block Groups and Census Blocks, more geographical criteria than any

other state.®

Along the lines of other race-neutral treditlonal redistricting principles, in Wise v. Lipscomb, the Court

ncted “that preserving the cores of prior districts” was a

legitimate goal in redistricting.* in Georgla v.

Ashcroft, the United States Supreme Court recognized that the positions of leglsiative pawer, influence,
and leadership achieved by representatives elected from majority-minority districts are one valid
measure of the minority population’s opportunily fo participate in the political process. ® The Court
noted that, “indeed, in a representative democracy, the very purpose of vofing is to delegate to chosen
reprasentatives the power to make and pass laws. The abllity to exerl more conirol over thaf process is
at the core of exercising political power. A lawmaker with mone legislative influence has more potential

to set the agenda...™®
Equal Protection — Partisan Gerrymandering

“Partisan {or pokitical) gerrymandering Is the drawing of slectoral district lnes in a manner that
intentionally discriminates against a political party. Courts recognize that polilics is an inherent part of
any redistricting pfan. The quastion is how much partisan gemrymandering is oo much, sc that X denias

a citizen the equal protection of the laws in violation of the 14th Amendment "%

7 Redislricting Law 2010. National Conferenca of State Legisiators. Movember 2008. Page 109,
™ Do v. Wiisan, B56 Federal Supplement 1409, 1414 (E.D. California 1934).

7 | aague of Unifed Latin American Citizens {LULAC) v. Perry, 548 U S. 26 (2006).

8 warchar v. Daggelt, 462 U.S. 725, 756 (1883).

* Redistricting Law 2070. National Conference of State Legislators. Noverber 2009. Page 111,
# 1 sagus of United Latin American CRizens (LULAC) v. Perry, 548 U.S. 27 (2006).

* Radistricting Law 2010. Netional Corfersnce of State Lagislators. November 2009, Pafie 48.
5 \yise v. Lipscomb, 437 U.S. 535 (1676),

8 Seorgis v. Ashorofl, 538 U1.S. 461 {2003).

¥ Geargla v. Ashcrofl, 539 U.S. 481 (2003).
& Lew 2010. National Conference of State Legistatarg. Movember 2009, Page 115.
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In Davis v. Bandemer, the Court held that an afegation of partisan gerrymandering presants g
justiciable equal protection claim.® It declined 1o articulate & standard, but a plurality concluded that a

Eighteen years later, no congressional or state leglelative redistricting plan had been Invalidated on
partisan gemrymandering grounds. Thus, in Vieth vs, Jibelirer, four Justices explained that "no judiciaily
discemable and manageable standards for adjudicating political gerrymandering claims have emerged”
and concitrded as a result that such claims “are nonjusticiable and... Bandemer was wrongly decided, "%

Furthermore, the Visth Court rejected & standard that is “based ¢n discerning faimess’ from a totality of
the circumstances...as unmanagesble in that the plurakity could conceive of *fair districting plans that
would include all of the alleged flaws inherent in the" very plan that the Coyrt was rejecting In Vielth"

gemymanders.” However, the case did not foraclose the possibility that such a test might be
discovered.® Furthermore, Davis v. Bandemer does still offer helpful guidance of the Court's opinion

"The mere fact that an apportionment scheme makes #t more difficult for a particular
group in a particular district to elect representatives of s choice does not render that
scheme unconstitutional. A group's electoral power is not unconetitutionally diminished
by the fact that an apportionment scheme makes winning elections mors difficult, and a
fallre of proportional representation alone does not constitule Impermissible
discrimination under the Equal Protection Clause. As with ndividual districts, where
unconetitutional vote dilution is aleged in the form of statewide Poltical gerrymandering,
as here, lhe mere lack of proportionai representation will not be sufficient to prove
unconsiifutional discrimination. Without specific supporting evidence, a court cannot
presume in such a case that those who are elected will disregard the disproportionaily
undsmepresented group. Rather, unconstitutional discrimination ocours only when the
electoral system Is arranged in 8 manner that will consistently degrade a voter's or a
group of voters’ Influence on the pelitical process as a whole,”™®

FairDistrictsFlorida org

Two citizen initiatives, related to redistricting, have already secured placement on the 2010 General
Election ballot. Amendments 5 and B, often refermed to as the FairDistridsFru;iﬁa_urg amendments,
seek to add standards for state legislative and congressional redistricting to the Flarida Constitution.
Most of the standards contained within Amendments 5 and 6 are not currentiy referenced in the Florida
Constitution, although there is some overlap with the cument requirements in Article ill, Section 16 for
legislative apportionment. Amendments 5 and 6 woukd creete sections 20 and 21 in Article Il of tha

Florida Constitution.

“The FairDistrictsFlorida.org is the official sponsor of this proposed consfitutional amendment.
FairDistrictsFlorida.org is a registered poliical commitiee ‘working to reform the way the state draws
Legislative and Congressional district lines by establishing constiutionally mandated faimess
standards.** “The sponsar proposes that the amendment will establish faimess standards for use in
creating legislative district boundaries; protecting minority veling rights; prohibiting district ines that

® Davis v. Bandamer, 478 U.S. 109 (1986).
™ Davis v. Bandemer, 478 U.S. 132 {1886).

% Vieth vs. Jubsfrer, 541 U.S. 267, 281 (2004)

" vieth vs Jubefrer, 541 U.S. 267, 201 (2004)

% 1 eague of United Latin American Citizens v. Perry, 548 LS. 389, 414 (2006).

" Davis v. Bandemer, 478 U.S. 109, 132 (1588).
“ Financisl information Shee!. Financial Impact Estimeting Conference.  Standards for Laglslature to Follow in

ma,:"““mm Redistricting, #07-15, and Standards for Legislature to Fokow In Legieitive Redisticing, #07.16.
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favor or disfavor any incumbent or political party: requiring that districis are compact; and requiring that
existing political and geographical boundaries be used.”

While Amendment 5 relates to state leglslative redistricting, and Amendment 6 relates to congressional
redistricting, the standards contained within both are substantively klentical. In subsection {1) of the
amendments, thers is & prohibition against any apportionment plan or Indlvidual district from being
drewn with the intent to favor or disfavor a political party or incumbent. The amendments prohbit any
district fromn being drawn with the intent or resukt of denying racial and language minorities the equal
opportunity to participate In the political process or diminishing their ability to elect candidates of their

choice.

According to Amendments 5 and €, districts shall consist of contiguous territory.  This requirement is
simllar to the cument language In Article Ill, Section 16{a) of the Floriia Constitution. However,
Amendments 5 and 6 do not make any reference to the additional language in Article lI, Section 18{a),
regarding districts overlapping or being Identical in temitory (oflen refermed fo as “multimember
disiricts™).

in subsection (2}, Amendments 5 and 6 further require that districts shali be compact, districts shall be
as nearty equal In population as practicable, and districts shall utifze existing poilitical and geographic
boundaries where feasible. However, compliance with these standards is not roquired if they are In
conflict with the standards In subsection (1) or federal law.

In subsection (3), Amendments 5 and 8 clarify that the stendards within each subsection are not to be
read as though they were establlshing any priority of one standard over anaother within each subsaction.

The ballot summary for Amendment & [and Amendmant 6] states:

“Leglsiative [Congressional] districts or districting plans may not be drawn to faver or
disfavor an incumbent or political parly. Districts shall not be drawn to deny racial or
fanguage minorities the equal opportunity to participate in the political process and elact
representatives of thelr choice. Districts must be contiguous. Unless otherwise required,
districts must be compact, as equal in population as feasible, and where feasible must

make use of existing city, county and geographical boundaries.”
On January 28, 2009, the Florida Supreme Court approved the baliot summaries for the 2010 General
Election baliot.** The Court wrote, "We conclude that the proposed amendments comply with the

single-subjec! requirement of article Xl, section 3 of the Florida Constifution, and that the ballot tities
and summaries comply with section 101.161{1}, Florida Stalutes (2008).”

In that ruling the Court noted, "The proposed amendments do not alter the functions of the judiciary,
They merely change the standard for review fo be applied when either the atiomey general seeks a
‘deciaratory judgment” with regard to the validity of a legislative apportionment, or a redistricting plan is

challengad.”
Furithermore, the Court concludad:

“There is no basis that the judiciary wiil reject any redistricting plan that the Legislature adopts for
failure to comply with the guideiines. We must assume that the Legisiature will comply with the law

at the time an apportionment plan is adopted.”

"It can logically be presumed that if the Legislature fails to comply with the Constitution and follow
the applicable standards, the entity responsible for redrawing the boundaries must also comply with

these standards.”

% Advisory Opinion to Atformey Genersi re Stendards for Estehish Legisiative District Boundarias, 2 So. 34 175, 191 (Fla. 2009).
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and to adjudicate challenges to redistricting plans. The proposed amendments do not shift h any
way the authority of the Legisiature to draw legislative and congressional districts to the judiciai

branch.”

The financial impact statement on the baliot will read, "The fiscal impact cannot be determineg
precisely. State government and state courts may incur additional costs if Itigation increases beyond
the number or complexity of cases which would have occurred in the amendment’s absence.™

apporifonment plan can be challenged, According to ths Financial Impact Estimating Conferencs, “the
proposed amendment{s} may result in increased costs based on the following*:

» ‘The State may incur additional legal costs to Iiigate the redistricting pians developed under the
proposed constitutional standards. Since the amendmenti(s) increases the number of factors that
could be litigated, the districting iniiative may expand ths scope and complexity of litigation to
determine the validity of each new apportionment plan.” Such legal costs are indeterminate.

» “The Department of Legal Affairs concurs that there may be Increased ¥tigation costs, and that they
may experience increased costs If they ane asked to litigate thesse actions.*

» "The Office of the State Courts Administrator believes thare will be an impact at the trial court and
appeliate level. They assume that litigation will increase. The amount of Increased litigation is
unknown and the estimated impact on the trial court, the judicia) workload, and the appellate

workload is indeterminate.”

+ “The amendment does not substantially alter the current respansibiities or costs of the Department
of State, the supervisors of elections, or local governments.”

» ‘“Any additional cost to the Legislature to develop the plans is indeteminate.”

On November 6, 2008, Congresspersons Corrine Brown (F1-3) and Mario Diaz-Balart (FL-25) sent
corespandence to the House Select Policy Council on Strategic & Economic Plarning, asking
questions about the impact of the initlative petitions proposed by FairDistrictsFlorida.Org. [n this
comrespondence, the congresspersons raised several significant legal issues, stating:

“These questions seek an axplanation for the Amendments, which in our inftial review
appear intemally contradictory and fo violate several consttutional and statutory
provisions, especially ihe protections of the 14™ and 15" Amendments to the United
States Constifution and the Voting Rights Act, as amended, Wa are particularly
concemned that passage of these amendments would result — however unintentionally —
in & significant dilution of the voting rights of the African-Amercans and Hispanics as
well as significant loss in & number of representafives elected from those

communities.”’
The lefter asked 18 guestlons incliding whethar the several standsrds in the potitiona can be
reconciled and applied practicaily and legally in the Redistricting process. The 18 questions can he
generally summarized into four separate areas of analysis:

¥ Financial impect Statement. Financial Impact Estimating Conference. Standards for Legislatwe to Foliow in Congressional

Radistricting, #07-15, and Standards for Legisiature fo Follow in Legisiative Redistricting, #07-18.

7 Lather from mm Coirine Brown and mﬂgm’m Marjo Disz-Belart to Chakrmsn Doan mpml- E"h'if nber 8, 2008,
115
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Impact of the U.S. Supreme Court case of Bartlst! v. Sirickland, and how the terms of these
inffiatives may affect the ability and discretion of the Legielature to create minority access or
“crossover” districts;*®

- (_Ju'::tigns raised regarding the relationship between incumbency protection and minority voling
Fgints,

« Use of political data which is necessary to comply with federal law, and how the use of this data
itse® may give rise to litigation: ™ and

» The legality or constitutionality of the petitions.™’

Overall, the congresspersons asserted that FairDistrictsFlorida.org’s proposed standards lack
definltion, lacked a clear method for reconciling inconsistencles, and could diute minority access seats,

E of thy Pro Jod

The proposed joint resolution would create a new Section 20 to Article iil of the Florida Constituion.
The new saction would add state constitutional standards for establishing lagislative and congressional
district boundaries. The baliot summary is Identical to the actual proposed Joint resolition, and reads

as follows:

“In establishing congressional and legislative district boundaries or plans, the state shall
apply fedseral requirements and balance and implement the standards in this constitution,
The stats shall take into consideration the abllity of raclal and language minorities to
participate in the political process and elect candidates of thelr chokes, and communitiss
of interest may be respected and promoted, both without suberdination to any other
provision of this article. Districts and plans are valld if the balancing and implementation
of standards Is rationally related to the standards contained in this constitution and Is

consistent with federal law.”

District Boundary Lines: The proposed joint resolution would add new state constitutional standards for
state legislative redistricting.  Furthermore, the proposed joint resofution would create state
constitutional standards for congressicnal districting. The proposed Joind resolution: does not apply the
already existing state standards for state leglsiative redistricting to the process of congrassional

redistricting.

State and Federal Redistrictin ul : The state shall apply federal requirements for state
legislative and congressional redistricting, and balance the standards for state legisiative and
congressicnal redistricting contained in the Florida Consfitution. In effect, this balancing requirement

acknowledges an already existing body of case law, and requires the siste to incorporate those
standards in how it is that the state reads the state and congressional redistricting standards in the

Florida Constitution.

Racial and Language Minoriies: In state legislative and congressional redistricting, the state shell take
into consideration the ability of racial and language minorities to participate in the political process and

elect candidates of thefr choice, without being subordinated to any other provision in Article Ili of the
Florida Constitution. This portion of the proposed joint resolution establishes the discretion of the state,
in state law, to create and maintain districts that enable the ability of racial and language minorities to
participate in the political process and slect candidates of their choice, without other standards in Article
il of the Florida Constitution being read as restrictions upon or prereguisites to the exercise of such

discretion:.

STORAGE WAME: h7231a.RCC.doc

PAGE: 16
22010



Currentty, only federal law addresses the ability of racial and language minarities to participate in tha
political process and elect candidates of their cholce. In effect, the proposed Joint resolution maintaina
the discretion of the siate to establish and maintain minority districts, and ensures that ather
redistricting standards in Articls I do not limit or prohibit the state’s discretion to estabiish and maintain

minority districts.

nuhtahsmadisaeﬂmafmestatemmpedandprmmtemmunmasofintam and ensures that
other redistricting standards in Article I} de not kmit or prohibit the state’s digcretion to create districts

that respect and promote communities of interest.

Communities of interest in Florida's current state legislative and congressional district maps include,
but are not limited to: cultural communities, agricutiural communities, economic development
communities, coastal communities, environmenta! communities, Caribbean-American communities,
urban communities, rural communities, historically undsrserved communities, minority communities,
ethnic communities, relirement communities, ete.

Valdity of Districts and Plans: State legislative and congressional districting plans and individual
districts are considered to be valid, provided that the balencing and implementation of state legislative
and congressional redistricting standards Is both rationally related to the standards for state legislative
and congressional redistricting contained in the Fiorida Constitutlon, and is consistent with federa! law

for state legisiative and congressional redistricting.

Raclal and Language Minoritles

Concems have been expressed that the FairDistrictsFlorida.org Initiatives do not articulate their
relationship to the federal Voting Rights Act, and therefore could result in a regression of mnonty
representation.” Additionally, while federal iaw regarding redistricting has become relatively settied in
the past decade, there is a lack of precedent to guide both the Courts and the Leglslature in complying
with the arrangement of standards in FairDistrictsFlorida.ong’s initiatives, Depending on how it is that
the FairDistrictsFlorida.org initiatives are interpreted, the results coud range from a reduction in
minority access seats to equal protection concerns.

For example, Bartleft v. Strickland, was decided March 9, 2008, after the FairDistrictsFlorida.org
initiative petitions were crafted, and after the Florida Supreme Cowt completed its review of the
petitions’ ballot summary in January, 2009. In Barfielf v. Strick-'and._m-asmte of North Carolina fad g
provision in its Constitution prohibiting dividing counties when drawing the State’s legisiative districts,
which was known as the “Whole-Counly Provision." The “Whole-County Provision” in the North
Carolina Constitution is somewhat analogous to the provisions in FaDistrictsFlorida.org's initiatives
requiring compact districts, and use of existing poltical and geographical boundaries.

The U.S. Supreme Court held in favor of the "Whole-County Provision,” ang ruled against the creation
of a minority “crossover” district that had viclated the provision. According to the Court, Section 2 of the
VRA allows States to choose their own methods of compliance with the VRA, and comgliance may
include the creation of crossover districts, where no other prohibition exists in the State’s law. The only
districts that could violate such a prohibition in State law would be majority-minority districts.

'™ Brown, Congresswoman Corrine and

Congressman Maric Diaz-Balan. Select Policy Coimci on Strategic & Economic Fhanning Part
! -aeisPod aate asnx. January 11, 2010.
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Subsection {2) of the FalrDistrictsFlorida.org iniiatives does preempt the requirements (compacineas,
contiguity, equal population, political and geographical boundary fines} in that subsection & they are in
conflict with federal law or the requirements (Incumbency, polttical partigs, and equal participation for
minorities) in Subsection {1). However, if federal law Is interpreted to be discretionary in this matter,
and the state law is Interpreted to reflect federal law, the other standards In the initiatives could never
be in conflict with a purely discretionary matter. Therefors, if FairDistrictsFiorida_org's provisions were
infarprated to be a recapitulation of the federal Voting Rights Act, and if the Voting Rights Act does not
compel the creation of minority access seats, where the minority group is less than 50 percent of the
vofing age population, the FairDistrictsFiorida.org’s initiatives may create prehibitions to the
Legislatura’s discretion in maintalning and creating minority access sests,

Conversely, if FairDistrictsFlorida.org’s initiatives were interpreted fo exceed the VRA, and allow for the
creation of imegularly shaped districts under Section 1 only for racial factors, the such districts may run
afoul of the Equal Protection Clause of the United States Constitution.

Additionally, one other possible view of the initiatives is that they would create a Saction 5 standand
with statewide application. ¥ the initiatives creats s permanent Section 5 standard which would apply
to every individual district drewn in alf 67 Florida counties, regardless of evidence of prier or present
discrimiration, there would be significant legal concemns. Federal case law holds that racs-based
provisions of law must be of last resart, remedlal In nature, and narmowly tailorad. Therefore, as written,
the initiatives invite equal protaction challenges and furthermore a volume of litigation which no stats

has experienced.

In public statements that addressed the nrelationship between the initlatives and the VRA,
FairDistrictsFiorida.org provided three perspectives on the language.

1. “While minerity voting rights are presently guaranteed by federal statuts, the new standards will
enshrine them in the Florida Constitution and they will be difficult to repeal. These standards will
not change current iaw but they will ensure that the law is permanent in Fiorida *'®

2. "Compaciness and ufilization of local boundaries only come into play to the extent that they can
without conflicting with the protection of minority voters.” ™™ “if it is a race district, if it is & raclal or
language minority district it is going to be a very different calculus than it jg going to be if it is a ~if it
is @ non minority district.”'® *So first you have to have the mincrity districts drawn. Gnce you have
those districts drawn you go ahead and you make the other districts to the extent that you can,

compact and utilizing existing boundaries.”™®

3. "The language says that districts cannot be drawn or plans cannot be drawn to diminish the abiiity
of minority voters to elect representatives of their choice. That is not presently part of the Voting
Rights Act, except to the extent that it might be somewhat similar to what is in Section V.**

The proposed jeint resclution addresses these concems in two different ways. First, the state shai
{ake info consideration the ablity of racial and language minorities to perticipate in the political process
and elect candidates of their choice, without being subordinated to any other provision in Articls Ul of
the Florida Constitution. Reftecting back on Bartlett v. Skickland, this proposed joint resolution
prohibits other standards in Article lll from being read as a prohibition against the creation of CroSsaOver

disiricts.
Second, the proposed jeint resolution requires that districts and plans be drawn In 2 manner that
batanced and implements the standards in the Florida Constitution in a rational manner and In a

1 ptitls, Jon. How witf the FairDistrictsFlorida.org Amendments Work? March, 2008,
" Freidin, Eilen. Sefect Policy Councll on Strategic & Economic Planning & Sensis Respportionmeny. Mesting Transcript. Feibruery

13, 2070.
106 M-

108 i
or M.
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manner that is consistent with federal law. In affect, the Legislature Is required the rationall balence
the plain reading of Flarida Constitution with the U.S. Ceonstitution and the federsi Voting Rnghli Act.

communities are frequently isolated in urban centers, and thereby not atways Immediately connected to
communities with simllar interest. Yet such communities may be well served ¥ aligned together, In the
same district, as this would Increase the likelihood thet the electsd representatives of the district were
mind¥ul of the economic and historical needs of the district. "™ Furthermore, maintaining communities of
interast can help maintain the core of existing districts, and thereby reduce voter confusion,'®

The FairDistrictsFlorida.org inftiatives are silent in regards to “fracitional redistricting principles.”

Interest. Therefore, under the plain reading of
respect communities of interest may be eliminated, or at least constrained. For example, Florida’s 25%

Congressicnal Disirict contains one of the most significant environmental communities of interest in the
world, yet otherwise the boundaries of the district woukd be difficult to maintain under a purely

mathematicai or gecmetrical application of a compactness standard,

The proposed joint resolution addresses these concerns in a similar manner to thoee regarding mincrity
districts. First, communities of Interest are expressed in the language as a standard that may be
respected and promoted. Second, communities of interest may not be subordinatad o any cther
provision in Article Hl of the Florida Constitution, giving communities of interest an equal footing with

other state redistricting standards.

As It pertains to communities of interest, because the standards contained in this amendment are not
subordinate to any other provision of Article Ill, they would be of at least equal dignity with the
standards contained in Subsection (1) of the FairDistrictsFlorida.org amendments, and wouid he
supericr to the standards contained in Subsection {2) of the FairDistrictsFiorida.crg amendments.

Balancing

The Florida Supreme Court presumes the constitutionalfty of iegisiative action. “[E}very reasonable
doubt must be induiged in favor of the act. If it can be retionally interpreted to harmonize with the
Constitution, it is the duty of the Court to adopt that construction and sustain the act "' Alsg, In the
spectfic context of determining compliance with redistricting standards in the state constitution, the
court has hekd thet the legislature's enactment is presumed constitutional, Specifically:

'™ Brown, Congresswoman Corrine and Congress

man Meric Diar-Balari, Sa-‘ucfPa#:yCamnﬁrmStmlm' & Economic Planning Parf
gi-Aets/PodCagts gsox. January 11, 2010.

.
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“Aleo in contention In various comments and at orsl argument is the presumptive validity
of the joint resolution of apportionment and the amount of deference this Court gives to
the jint resolution of apportionment. The opponents generally amue that the
Legislature’s joint resolution of apportionment is not presumptively valid ke & statuls
becauee the Joint resolution is not subject to gubernaforial veto. Qur 1972 opinion

addressad this issus. See /n re Apportionment Law, 263 So. 2d at 805-6. To clarify this
igsuie, consistent with the discussion in the 1972 case, we hold that the joint resoiution of

apportionment identified in article II, section 16, Florida Constitution, upon passage (s
presumptively valid.~'""

However, without providing much instruction, the Intent provisions In the FalrDistrictsFlorida.ongy
inftiatives—regarding incumbency, peiitical parties, and equal pariicipation for minorities—could ba read
to create standards for challenging or reviewing redisiricting plans or districts. Proponents of
FairDistricisFiorida.org suggested that the intent stendards were meant io make discoverable ang
scrutinize the use of political data in redistricting.''? Furthermors, the Intent standards are divined by
the public and privaie statements of the legislators themseives. '

Conversely, Ellen Freidin provided scme insight that would supgest FairDistrictsFlorida.org’s initiatives
were not intending fo excessively increase public review and judicia! scrutlny if districts and plans were
established through ressonable processes that accounted for all the applicable standards. According
to Ellen Freidin, “The angwer is that in order to draw these maps you must have not only data, but you
must have census informedion. You must have voting data, you must have census informetion, you
must have geographical information and you have also gotto have a balancing by a laglslative body of
all of the criteria.” ™" “Well, [ think that the very principal of districting and the way [t has always been
done in the past is tv do it after public comment and with colleglal collaboration among the

thers =115

The proposed joint resolution incorporates these statements and the historical position of the Florida
Supreme Court in two statements. First, "In establishing congressional and legiskative disfrict
boundaries or plans, the state shall apply federal requirements and balance and implemeant the
standards in this constituion.” In effect, this balencing requirement acknowledges an alveady existing
body of case law, and requires the state to incorporate those standards in how it s that the state reads
the state and congressional redistricting standands in the Florida Constitution.

Second, “Districts and plans are valid If the balancing and implementation of standards is raticnally
related to the standards contained in this constitution and is consistant with fecaral law. Stale
legisletive and congressional districting plans and Individual disticts are considered to be valkd,
provided that the balancing and implementation of state legislative and congressional redisiricting
standards is both rationally related to the standards for state legislative ang congressional redistricting
contained in the Florida Constitution, and is consistent with federal Jaw for state legislative and

congressional redistricting.
Requirements for Joint Resolutlons by the Florida Legisiature

+ According to Article X1, Section 1, of the Fiorida Consfitution, “Amendment of a section or revizion
of one or more articles, or the whole, of this constitution may be proposed by joint resolution agread
to by three-fifths of the membership of each house of the legislature.”

According to Arlicle XI, Section 5(a), of the Florida Constitution, “A proposed amendment to or
revision of this constiution, or any part of i, shall be submitted o the electors at the next general
election held more than ninely days after the joInt resolution or report of revision commission,

M 4 re Constifulionality of House Joint Resoldion 1887, B17 So. 2d 818, 825 (Fla. 2062)

12 airDistfrictsFiorida Amendmenis Work? March, 20089,
Mills, Jon. How wilf the Fi oG A |
3 Fraidin, Elen. Sefect Pokcy Cound! on Strategic & Economic Planning & Senate Reapportionment. Mesting Transcripl. February

11, 2010.
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constitutional convention or taxation and budget reform commission proposing i Is filed with the
custodian of state records.. "

According to Article XI, Section 5{d}, of the Florida Constitution, *Once In the tenth week, and once
mmesbcm“'aakﬂmwdlablypremd?ngﬂnmkinwhbhtﬁa election is held, the proposed
amendment or revision, with notice of the date of election at which It will be submitied tp the
electors, shail be published in one newspaper of general circulation in each county in which g

newspaper is published.”

According to Article X1, Saction 5(e), of the Florida Constliution, *Unless otherwise specifically
provided for elsewhere in this constitution, If the proposed amendment or revision is approved by

According to Section 101.161(1), Florida Statutes, *Whenever a constitutional amendment or other
pubfic measure is submitied to the vote of the peopls, the substanca of such amendment or other
public measure shal be printed in clear and unambiguous lenguage.* The substance of the
amendment shal be embodied in the ballot summary of the measurs. Baliot language for
amendments proposed by joint resclution is not restricted by the 75 word standard that applies to
other forms of constitutional amendments. In addition, joint resoluions ave not required to provide
a separate financial impact statsment. “The balot title shall consist of a caption, not exceading 15
words in length, by which the measure is commanly referred to or spoken of

According to Section 101.161(2), Florida Statites, the Department of State is responsible for
furnishing each proposed constitutional amendment with a Place on the ballot and cofmesponding
number. “The Department of State shail furnish the designating number, the bafiot titla, and the
substance of each amendment to the supervisar of elections of each county in which such

amendment is t¢ be voted on.”

SECTION DIRECTORY:
Not Applicable.

ll. FISCAL ANALYS!S & ECONOMIC IMPACT STATEMENT

A. FiSCAL IMPACT ON STATE GOVERNMENT:

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:
STORAGE NAME: h72318 RCC.doc

DATE:

. Revenues:

MNone,

2. Expenditures:

Non-recurring FY 2010-2011

The Department of State, Division of Elsctions would esimates the cost of this proposed
amendment fo the state constitution, to be considered on the November 2, 2010 General Election
baftot, to be approximatefy $8,089.28 in non-recurring General Revenye for publication costs.

Each constitutional amendment is required to be published in a newspaper of generat circulation in
each county, once in the sixth week and once in the fenth week Preceding the general election.
Costs for advertising vary depending upon the length of the gmendment. According fo the
Department of State, Division of Elactions, the average cost of publishing a constitutional
amendment is $84.68 per word. The word count for the proposed bint resoltion is 95 words X

$94.68 = §9,089.28.
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STORAGE NAME: h7231a.RCC.dot
4200201

DATE:

. Revenues:

Nong.

. Expenditures:

Supervisors of Election wouki be required to include the balict summary propesed amendment on
printed baflots.

DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:
None.

FISCAL COMMENTS:
Nene.

. COMMENTS

CONSTITUTIONAL ISSUES:
1. Applicabifity of Municipality/County Mandates Provision:

The jeint resolution does not appsar to require counties or municipalities to spend funds or take any
actlon requiring the axpenditure of funds; reduce the authority that municipalities or counties have to
ralse revenue in the aggregate; or reduce the percentage of a etate tax shared with counties or

municipalkties.

. Other;

Article XI, Section 1 of the Florida Constitution authorizes the Legislature to propose amendments to
the State Constitution by Joint resolution approved by three-fifths of the elscted membership of each
housa. If agreed to by the Legislature, the amendment must be placed before the slactorste at the
next general election held after the proposal has been filed with the Secretary of State's office or ata
special election held for that purpose. The resciution would be submjited to the voters at the 2010
General Election and must be approved by at ieast 60 percent of the voters voling on the measure,

RULE-MAKING AUTHORITY:
MNone.

DRAFTING ISSUES OR OTHER COMMENTS:
Mona.

V. AMENDMENTS/COUNCIL OR COMMITTEE SUBSTITUTE CHANGES
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